A STUDENT HANDBOOK 


The study of law is an intellectual pursuit that demands a profound 
exploration and understanding of its fundamental principles and _ their 
application within diverse legal systems. Embracing the complexities of law as 
both intriguing and challenging, Comparative Perspectives on Public and 
Private Laws - A Student Handbook meticulously examines the dichotomy 
between public and private law and its profound significance in the legal 
landscape. Tracing the origins of public law, the handbook skillfully 
differentiates it from private law, equipping readers with a solid foundation to 
grasp the multifaceted dimensions of this dichotomy. Challenge conventional 
notions as the book analyzes the evolving nature of the separation of powers 
and the transformation of natural law, shedding light on the dynamic 
interplay between legal principles and societal shifts. 


In an era of globalization, explore the interconnectedness of legal systems 
and the challenges posed by an increasingly interconnected world. Discover 
alternative approaches to legal governance and the safeguarding of human 
rights in Islamic and socialist legal systems. From Romano-German to 
common law traditions, embark on a captivating journey across continents, 
exploring the legal systems of various countries. Unravel the intricacies of 
their legal frameworks and the principles underpinning them, offering 
valuable insights into the evolving landscape of legal governance. Delve into 
the unique characteristics of Muslim legal systems in Iran, Kuwait, the United 
Arab Emirates, and Saudi Arabia, illustrating their impact on legal 
governance within these nations. Meticulous examinations of private and 
public law shed light on state practices, the interpretation of constitutions, 
and the philosophy of rights and liberties, fostering critical thinking and 
academic discourse. Jurisprudential aspects of private and public law are 
explored, shaping the understanding of legal systems and their functionality. 


Designed as an invaluable resource for legal scholars, practitioners, and 
students alike, this handbook aims to contribute to the advancement of legal 
knowledge in an ever-changing world. Cordially inviting you to embark on 
this intellectual journey, gain a deeper understanding of the profound 
dichotomy between public and private law, and explore the intricacies of legal 
systems in this compelling study. 
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‘Salus populi suprema lex’ 


(The Welfare of the People is the Supreme Law, Enunciates the Idea of Law) 


Prof. (Dr.) Ramesh 


Professor of Law, Department of Studies in Law 
University of Mysore 
Email: prof.ramesh@law.uni-mysore.ac.in 


Foreword 


In the complex realm of law, understanding the boundaries between 
public and private law is of utmost importance. The dichotomy between these 
two legal spheres forms the foundation of legal systems worldwide, shaping 
the relationships between individuals, organizations, and the state. It is within 
this context that this comprehensive book delves into the intricacies and 
nuances of public and private law, exploring their genesis, boundaries, and 
evolving nature. 


With meticulous research and analysis, the chapters of this book take the 
readers on a journey through various legal systems and their approaches to 
public and private law. From examining the separation of powers to exploring 
the rule of law in different contexts, the book provides a profound 
understanding of the fundamental principles that underpin legal systems 
across the globe. 


The authors meticulously explore the legal systems of different countries, 
such as Germany, France, Switzerland, Finland, Spain, Portugal, Norway, 
Denmark, Sweden, Italy, Japan, the United Kingdom, the United States of 
America, Ireland, Canada, Australia, Singapore, South Africa, Russia, China, 
Iran, Kuwait, and the United Arab Emirates. By delving into these diverse legal 
systems, the book not only provides a comparative analysis but also offers 
valuable insights into the cultural, historical, and political factors that shape 
the legal landscape. 


Moreover, the book delves into the philosophies and jurisprudential aspects of 
public and private law. It examines different theories and approaches, 
including natural law, social contract theory, legal realism, and sociological 
perspectives. By exploring these theories, the authors invite readers to 
question and critically analyze the underlying principles and justifications for 
the division between public and private law. 


The importance of understanding the boundaries of public and private law 
cannot be overstated. In an era of globalization and_ increasing 


interconnectedness, legal professionals and scholars need to navigate the 
complexities of legal systems that transcend national borders. This book 
provides a valuable resource for such individuals, offering a deep dive into the 
legal principles, structures, and practices that define public and private law 
across the globe. 


I commend the authors for their meticulous research, thoughtful analysis, and 
comprehensive approach in addressing the multifaceted aspects of public and 
private law. Their work serves as a guidepost for legal professionals, scholars, 
and students seeking a nuanced understanding of the complexities inherent in 
this vital area of law. It is with great pleasure that I introduce this book to 
readers, confident that it will contribute significantly to the discourse on 
public and private law and inspire further exploration and analysis in this 
fascinating field. 


Sd/ 


Prof. (Dr.) Ramesh 


Professor. (Dr.) M.S. Benjamin 


Professor of Law at Department of Studies in Law 
University of Mysore, Mysore, Karnataka, India 570009 
Email: Prof.msbenjamin@law.uni-mysore.ac.in 


Message 


It is with great pleasure and a deep sense of commitment to legal 
education that I write this message for the the book titled, "Comparative 
Perspectives on Public and Private Laws - A Student Handbook," authored by 
Mr. Sayed Qudrat Hashimy. This remarkable work not only serves as an 
essential guide for students of law but also provides valuable insights for 
seasoned scholars seeking to expand their understanding of world legal 
systems. The dichotomy between public and private law lies at the heart of 
legal governance in societies across the globe. This handbook skillfully 
navigates through the genesis and evolution of public law, exploring its 
boundaries and the parties involved in legal relationships. With a fresh 
perspective, it encourages readers to rethink the traditional separation of 
public and private law in the era of globalization, where the dynamics of power 
and natural law are undergoing profound transformations. 


Moving on to the Rule of Law, we explore its multifaceted applications in 
various legal systems, encompassing parliamentary supremacy, separation of 
powers, judicial review, and the vital role it plays in safeguarding human 
rights, equality, and justice. The examination of the Rule of Law within Islamic 
and socialist legal systems provides an enriching understanding of their unique 
principles, societal values, and emphasis on collective welfare. One of the core 
sections of this handbook revolves around the Civil Legal System, presenting a 
comparative study of countries with a Romano-German legal heritage. With 
meticulous detail, we explore the legal systems of Germany, France, 
Switzerland, Spain, Portugal, Norway, Denmark, Sweden, Italy, and Japan, 
among others. Each country's legal framework, constitutional structures, 
judicial systems, and protection of fundamental rights are critically examined, 
unveiling the intricacies that shape their societies. The Common Law section is 
equally captivating, offering profound insights into the legal systems of the 
United Kingdom, Ireland, the United States of America, Canada, Australia, 
Singapore, and South Africa. Understanding the principles of parliamentary 
sovereignty, separation of powers, and the rule of law within these systems 
paves the way for a broader comprehension of their jurisprudential 
perspectives. 
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Delving into the Legal System in India, this handbook celebrates the 
uniqueness of the Indian legal landscape with its lengthiest written 
constitution and the dynamic interplay between fundamental rights and 
directive principles. As we explore the intricate balance between rigidity and 
flexibility in India's legal system, we gain appreciation for its complex blend of 
federal and unitary aspects, along with an independent judiciary that 
safeguards the rule of law. 


The handbook also sheds light on the Socialist Legal System, with in-depth 
examinations of Russia and the People's Republic of China. Their distinct paths 
toward socialism and their legal structures reveal fascinating contrasts, 
providing an enriching insight into the influence of socialist ideologies on 
governance and law. Furthermore, we embark on a compelling exploration of 
the Muslim Legal System, where we examine the legal frameworks of countries 
like Iran, Kuwait, the United Arab Emirates, and Saudi Arabia. Understanding 
the role of Sharia law and its interaction with contemporary legal systems 
unveils the unique approach to justice in these nations. 


The book concludes with an examination of state practices concerning public 
and private law, as well as insightful discussions on philosophies of rights and 
liberties, equality, and the jurisprudential aspects of liability."Comparative 
Perspectives on Public and Private Laws - A Student Handbook" stands as a 
testament to the indomitable spirit of scholarship and intellectual curiosity, 
providing readers with a wealth of knowledge that transcends borders and 
jurisdictions. As you embark on this enlightening journey, may this handbook 
kindle your passion for the intricacies of legal systems and empower you to 
make significant contributions to the realm of constitutional law. 


Sd/- 


Professor M.S. Benjamin. 
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Mr. Prasanna S 
Chairman of Institute of Legal Education 


Tamilnadu, India. 


Publisher’s Note 


Dear Reader, 


We are delighted to present "Comparative Perspectives on Public and 
Private Laws: A Student Handbook," a comprehensive resource designed to 
enhance your understanding of the legal systems governing public and private 
law. This handbook serves as a valuable tool for students pursuing studies in 
law, as well as professionals seeking to broaden their knowledge in this area. It 
provides a comparative analysis of public and private laws from various 
jurisdictions, offering insightful perspectives on their similarities, differences, 
and underlying principles. Mr. Sayed Qudrat Hashimy, authors of this 
handbook, renowned experts in the field of law, have meticulously compiled a 
wealth of information, case studies, and practical examples to help you 
navigate the complexities of public and private law. Whether you are studying 
the foundations of legal systems or delving into specific areas of law, this 
handbook will serve as a reliable companion, enabling you to develop a nuanced 
understanding of the subject matter. 


We extend our gratitude to the author for their dedication and expertise in 
crafting this invaluable resource. Their commitment to clarity, accuracy, and 
comprehensiveness has resulted in a handbook that is both informative and 
engaging. As a publisher, we remain committed to providing high-quality 
educational materials to support students and professionals in their pursuit of 
legal knowledge. We hope that this handbook will serve as a trusted guide, 
fostering a deeper understanding of the intricacies and importance of public 
and private laws in a global context. We welcome any feedback or suggestions 
you may have to further improve future editions. Together, let us continue to 
expand our understanding of the legal world and its impact on society. 


vi 


About the Author 


Mr. Sayed Qudrat Hashimy holds an impressive academic background, 
including a master's degree in L.L.M. (International Law) from the esteemed 
University of Mysore, India. He was awarded three Gold Medals and cash prizes 
for achieving the highest marks during the L.L.M. program (2019-2021). Mr. 
Hashimy studied B.A., LL.B. (Hons.) degree at J.S.S. Law College - 
Autonomous, Mysore (2012-2017), and obtained receiving the Certificate of 
Rank for securing the ist Rank with Distinctions. Following the successful 
completion of his bachelor's degree, he served as a legal advisor to the 
Parliament of Afghanistan for two years (2017-2019), gaining valuable 
experience in understanding the impact of law on society and effective 
leadership in a democratic setting. 


Mr. Hashimy actively engages in extracurricular activities and international 
events, participating in thirteen Model United Nations (MUN) conferences and 
assuming the role of Secretary General. His contributions to academic 
literature include publishing several international academic papers on subjects 
like International Law, International Humanitarian Law (I.H.L.), Human Rights, 
Disabilities issues, Menstrual Leave Policy, and Intellectual Property Laws. 


Mr. Hashimy also authored two books: "Protecting Geographical Indications in 
Afghanistan" and "Survivors and Disability of Armed Conflicts: The 
Conundrum of Differently Abled Persons in Afghanistan," published by Eliva 
Press SRL in the Republic of Moldova. In a nutshell, Mr. Hashimy's exceptional 
achievements and dedication demonstrate his potential and prowess in the 
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Preface 


The study of law is a pursuit that requires deep exploration and 
understanding of its fundamental principles and their application in different 
legal systems. The complexities of law can be both intriguing and challenging, 
and a comprehensive analysis of the dichotomy between public and private law 
is essential to grasp the nuances of legal relationships and remedies. 


In this book, we embark on an intellectual journey, meticulously examining the 
dichotomy of public and private law and its significance in the legal landscape. 
We begin by tracing the genesis of public law and unraveling the boundaries 
that distinguish it from private law. Exploring the parties involved, the nature 
of legal relationships, and the remedies and procedures available, we lay the 
groundwork for a comprehensive understanding of this multifaceted 
dichotomy. 


As we delve deeper into the subject matter, we challenge existing notions and 
encourage readers to rethink the boundaries of public and private law. The 
separation of powers, a cornerstone of democratic systems, assumes a new 
dimension as we analyze its evolving nature and its influence on legal systems 
across the globe. We explore the transformation of natural law and its impact 
on the domain of public law, shedding light on the dynamic interplay between 
legal principles and societal changes. 


Furthermore, we explore the role of public and private law in the era of 
globalization, recognizing the interconnectedness of legal systems and the 
challenges posed by an increasingly interconnected world. By examining the 
rule of law and the doctrine of separation of powers in Islamic and socialist 
legal systems, we gain valuable insights into alternative approaches to legal 
governance and the protection of human rights. 


A comprehensive exploration of civil legal systems, including the Romano- 
German legal system, mixed legal systems, and common law traditions, forms 
a crucial part of our analysis. From Germany to France, Switzerland to Finland, 
and beyond, we examine the constitutional frameworks, judicial independence, 
court systems, and legal aid provisions that define these legal systems and 
shape their application in society. 


As we traverse through the chapters, we also explore the legal systems of 
Japan, the United Kingdom, the United States, Ireland, Canada, Australia, 
Singapore, South Africa, and India, unraveling the intricacies of their legal 
frameworks and the principles that underpin them. From written constitutions 
to the structure of governments, from the powers of the judiciary to the 
protection of fundamental rights, we delve into the unique characteristics of 
each legal system, offering a comprehensive analysis for readers. 
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Additionally, we delve into the principles of natural justice and their 
significance in the Indian legal system. We explore the role of the Ombudsman 
in India, the right to information, and the juxtaposition of private and public 
laws, providing valuable insights into the evolving landscape of legal 
governance in India. 


Moreover, we delve into the socialist legal systems of Russia and the People's 
Republic of China, analyzing their written constitutions, governance 
structures, and the role of the judiciary within their legal frameworks. By 
examining the incorporation of rights and duties, the rigidity of the 
constitution, and the hierarchy of courts, we gain a deeper understanding of 
the legal systems of these nations. 


Finally, we explore the Muslim legal systems of Iran, Kuwait, the United Arab 
Emirates, and Saudi Arabia, shedding light on their unique characteristics and 
their influence on legal governance within these nations. 


Through our exploration of private and public law, we also analyze the 
practices of states, the interpretation of constitutions, the philosophy of 
rights and liberties, and the right to equality. Furthermore, we delve into the 
jurisprudential aspects of private and public law, examining influential theories 
and concepts that shape our understanding of legal systems and their 
functioning. This book serves as a comprehensive guide for legal scholars, 
practitioners, students, and anyone interested in gaining a deeper 
understanding of the complexities of public and private law. Our aim is to 
facilitate critical thinking, foster academic discourse, and contribute to the 
advancement of legal knowledge in a rapidly changing world. 


We invite you to embark on this intellectual journey, exploring the intricacies 
of legal systems and gaining a deeper understanding of the dichotomy between 
public and private law. 


Happy reading! 
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CHAPTER ONE 
THE DICHOTOMY OF PUBLIC AND PRIVATE LAW 


Public Law and Private Law are two fundamental branches of law that 


govern different aspects of social and legal relationships. Public Law focuses 
on the relationship between the state and its subjects, as well as relationships 
between individuals concerning society. It includes Constitutional Law, 
Administrative Law, and Criminal Law. Private Law, also known as Civil Law, 
deals with private relationships between individuals or between individuals and 
businesses. It encompasses areas such as Contract Law, Tort Law, and 
Property Law. The distinction between public and private law is shaped by 
various theories, such as the interest theory, subordinate theory, and subject 
theory. 


Public law is rooted in the nation-state paradigm,’ encompassing sovereignty, 
democracy, freedom, rights, constitutionalism, legality, and public governance 
in modern democratic states. It has evolved from expressing the general will 
to a more diverse and democratic form. Public law incorporates European and 
international law, and public administrative institutions often operate as 
expert bureaucracies. Key concepts like legality, basic rights, rule-of-law 
procedures, transparency, justice, and judicial review have emerged in public 
law over time, ensuring the legitimacy of democratic and rule-of-law regimes. 
Its scope has expanded beyond criminal law to address various social issues 
such as welfare, labor, economic regulation, and environmental protection. In 
the risk society shaped by technological advancements, public law plays a vital 
role in governing new technologies and their unforeseen consequences. 
Despite the complexities involved, public law continues to shape the future ina 
rapidly changing technological landscape. 


In national legal systems, the separation between public and private law is a 
fundamental aspect that reflects a society's values and priorities.* This 
distinction is influenced by each country's unique characteristics and 
traditions, forming its national character.? The implementation of this 
separation varies across legal systems, shaped by historical, cultural, political, 
and social factors. Some systems, like civil law traditions, have a clear division 
between public law (e.g., constitutional, administrative, and criminal law) and 
private law (e.g., contract, tort, and property law), with distinct principles and 
procedures for each sphere. 


! Eric R. Boot, Public Interest, in OXFORD RESEARCH ENCYCLOPEDIA OF POLITICS (2022), https:// (last visited Jul 9, 2023). 
2 ELISABETH ZOLLER, INTRODUCTION TO  PuBLIC Law: A COMPARATIVE STUDY 56 = (2008), 
https://brill.com/view/title/14404 (last visited Apr 2, 2022). 

3 Td. at 1. 
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Jurists commonly distinguish between public and private law, which govern 
relationships between government institutions and between the government 
and citizens, and relationships between individuals, respectively. Public law is 
considered a subset of positive law. This division forms the basis for 
categorizing various branches of law, such as_ constitutional law, 
administrative law, civil liberties law, criminal law, revenue law, EU law, and 
public international law. Jurists examine the authoritative institutions, 
principles, rules, and methods that constitute public law within this 
framework. In the Middle Ages, the concept of natural law, a higher form of 
law preceding ordinary or positive law, was used to address fundamental 
issues. Ordinary law was established by the monarch and applied to the 
subjects, while natural law, also known as basic law, was established by the 
ruler and applied to the ruler. However, the development of the modern world 
brought about a significant transformation, disrupting the hierarchical 
structure of this universe and creating the deepest rupture in history. 


Genesis of Public Law 

The concept of public law originated from the understanding that matters 
concerning the public good cannot be treated as private affairs. In ancient 
times, religion played a dominant role in governing public life, while the state 
interfered in religious matters and enforced ceremonies and cults. Christianity 
brought about a separation between religion and governance, leading to a shift 
in focus towards individual obligations rather than rights and interests.* The 
Catholic Church, through consecration, reshaped the nature of political 
authority and emphasised the common good as the purpose of government.° 
The Church's influence laid the foundation for the structure of modern 
government. Over time, the notion of the common good evolved into the idea 
of the public interest. In the modern world, the concept of the common good 
diminished, and the public interest became the main consideration in managing 
the res publica. Different ideologies, such as communism, liberalism, and 
republicanism, have varied perspectives on the relationship between private 
and public interests. 


The concept of res publica from ancient Rome forms the basis of public law,°® 
which protects and promotes the common interests of a society. Res publica 
represents the collective property and affairs that belong to the people, 
emphasizing shared participation rather than individual ownership. This 
distinction between public and private law is often used as a framework, but it 
should be approached cautiously as they are not mutually exclusive. Critiques 
argue that public law involves coercion and non-coercive aspects, and private 
law can intersect with public authorities in certain cases. 


4 Td. at 8. 
5 Id. at 10. 
6 Td. at 11. 
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The establishment of the modern state had a profound impact on the 
development of law,’ as it concentrated authority and freed society from the 
oppression of private powers. Public law, which relates to the governance of 
the res publica, is present in all states, although its density and thickness may 
vary. Constitutional law, financial law, administrative law, and rules of 
procedure are the core disciplines of domestic public law, providing the 
framework for the res publica. Special jurisdictions may be established to 
address specific offenses, such as terrorism. Substantive public law also 
encompasses regulations related to the welfare state, such as educational, 
health, and retirement laws. Beyond the borders of the state, international 
public law governs the interactions between sovereign entities. It evolved 
from the law of nations and regulated impersonal relations between states. 
The transition from public international law to international public law has 
been a gradual process, marked by setbacks and regional military alliances like 
NATO.® Despite challenges, progress has been made, as seen in the growth of 
public international law among European states in the second half of the 
twentieth century. 


From the perspective of private law, the growth of law is influenced by code- 
based and common law systems. Code-based systems, found in civil law 
jurisdictions, derive legal principles from statutory codes and legislation. 
Amendments and additions to these codes drive the growth of law. In common 
law systems, legal principles develop through judicial decisions and precedents, 
with courts bound to follow established legal precedents. The accumulation 
and development of precedents over time contribute to the growth of law. 
Illusory reference refers to provisions that have little practical effect or 
application, hindering the development and growth of law by creating 
uncertainty. Private law relies on logical interpretation and reasoning to 
resolve disputes and apply legal principles. 


From the perspective of public law, social change is a significant phenomenon 
that impacts legal systems, constitutional frameworks, and the relationship 
between law and society. Social change occurs in various dimensions, including 
economic, political, legal, cultural, and social dimensions. It is driven by causes 
such as technological advancements, globalization, demographic shifts, social 
movements, political revolutions, and economic developments. Legal and non- 
legal factors contribute to social change. Legal factors involve changes in laws, 
regulations, court decisions, and legal reforms. Non-legal factors encompass 
social, cultural, economic, technological, and environmental forces that shape 
societal attitudes and behaviors. 


The relationship between law and justice is fundamental in public law. Law 
upholds principles of justice, fairness, and equality by providing a framework 


7 Id. at 15. 
8 Ernest S. Easterly, G/obal Patterns of Legal Systems: Notes toward a New Geojurisprudence, 67 GROGRAPHICAL REVIEW 209 
(1977). 
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for establishing and enforcing societal rules and standards. Social justice, 
aiming for equitable distribution of resources and opportunities, is closely tied 
to public law. Public law plays a crucial role in achieving social justice through 
anti-discrimination laws, affirmative action policies, social welfare programs, 
and constitutional safeguards. The interplay between law, morality, and social 
change is complex. Law is influenced by prevailing moral standards and can 
shape and influence social change. Morality refers to principles of right and 
wrong, and laws can reflect or challenge existing moral frameworks. Legal 
responses to social change vary among countries and legal systems based on 
constitutional principles, legislative approaches, judicial interpretations, and 
societal values. 


Boundaries of Public and Private Law 
Legal scholars have extensively explored the public/private distinction, 
offering unique arguments and insights.? Their analyses consider historical, 
ideological, and institutional contexts, both retrospectively and prospectively. 
The relationship between the two concepts may change or shift, but the 
distinction itself is likely to persist, fueling future debates. 


According to Prof. Baranger, the boundaries of public law can be understood 
through its internal and external dimensions."° Internally, public law consists 
of the rational side and the political side or autonomy side. The rational side 
focuses on how public authorities exercise their power with rationality and has 
expanded over time." However, the autonomy side, which emphasizes self- 
governance, has been underdeveloped and poses a threat to public law. The 
case of Brexit exemplifies the prioritization of autonomy over logic. Externally, 
public law emerged through a separation from private law, despite criticisms 
challenging the distinction. Public law norms often deviate from private law 
rules, illustrating the divide. Examples from French and English jurisdictions 
support this perspective. The boundaries of public and private law refer to the 
distinctions and demarcations between these two branches of law. While there 
is no universally agreed-upon definition, there are general principles and 
criteria that help define these boundaries in legal systems.” Public law deals 
with matters that involve the state, government, or public institutions. It 
encompasses areas such as constitutional law, administrative law, criminal 
law, and international law. Public law governs the relationship between the 
state and its citizens, as well as the state's exercise of power and its impact on 
society as a whole. Private law, also known as civil law, concerns the legal 
relationships between individuals or entities that are not of public interest. It 
covers areas such as contract law, tort law, property law, family law, and 


9 Unknown, The Boundaries of Public Law, MELBOURNE LAW SCHOOL (2018), 
https://law.unimelb.edu.au/news/atchive/the-boundaries-of-public-law (last visited Jul 9, 2023). 

10 Iq 

1 Ran Hirschl & Ayelet Shachar, The Constitutional Boundaries of Religions Accommodation, in CONSTITUTIONAL SECULARISM IN 
AN AGE OF RELIGIOUS REVIVAL 0 (Susanna Mancini & Michel Rosenfeld eds, 2014), 
https://doi.org/10.1093/acprof:oso/9780199660384.003.0010 (last visited May 19, 2023). 

12 Id. 
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commercial law. Private law focuses on protecting individual rights, defining 
obligations, and providing legal remedies for private disputes. The boundaries 
between public and private law can vary across legal systems and jurisdictions. 
However, some general criteria are often used to determine whether a legal 
issue falls under public or private law: 


Parties involved 


If the state or a public institution is a party to the legal matter, it is more 
likely to fall under public law. Private law, on the other hand, typically involves 
interactions between individuals or private entities.’ 


Nature of the legal relationship 


Public law often deals with matters of public interest, such as constitutional 
rights, government regulations, and criminal offenses. Private law focuses on 
personal rights, contractual obligations, property ownership, and other private 
legal relationships. 


Legal Remedies and Procedures 


The available legal remedies and the procedures followed can also indicate 
whether a legal issue falls under public or private law. Public law often involves 
administrative procedures, judicial review of government actions, and public 
law remedies specific to challenges against the state.’ Private law remedies, 
on the other hand, aim to resolve disputes between private parties and 
typically involve civil litigation processes. 


The boundaries between public and private law can overlap, particularly in 
areas like environmental or employment law. Factors such as the parties 
involved, legal relationship nature, and remedies used determine the 
boundaries. However, there can be blurred lines in certain areas. Legal systems 
and societal changes also influence the boundaries between public and private 
law. 


Rethinking The Boundaries of Public and Private Law 

The distinction between public and private law has long been present in civil 
law and common law systems, but it has been seen as problematic and 
irrelevant by some legal scholars. Contract, torts, and property laws are 
considered part of private law, while constitutional law, administrative law, 
and criminal law fall under public law. However, if contract law becomes more 
paternalistic and intrusive, the line between public and private law may 
become blurred. 


13 Frank I. Michelman, Constitutions and the Public/ Private Divide, in’. THE OXFORD HANDBOOK OF COMPARATIVE 
CONSTITUTIONAL LAW 0 (Michel Rosenfeld & Andras Sajé eds., 2012), 
https://doi.org/10.1093/oxfordhb/9780199578610.013.0016 (last visited May 19, 2023). 

14 Tq. 

15 Michel Rosenfeld, Rethinking the Boundaries between Public Law and Private Law for the Twenty First Century: An Introduction, 11 
INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 125 (2013). 


6 THE DICHOTOMY OF PUBLIC AND PRIVATE LAW 


The processes of globalization and privatization have an impact on the 
interaction between the vertical (public) and horizontal (private) aspects of 
law.’ At a high level of abstraction, globalization and privatization do not 
depend on the public/private divide. Regulations issued by both nation-states 
and international organizations fit into the traditional paradigm of public law. 
Similarly, in a system based on freedom of contract, the jurisdiction deciding 
contractual disputes can be either national or transnational without altering 
the fundamental nature of private law.” Privatization can affect the 
public/private distinction depending on its extent. While some privatizations 
may not change the legal framework from public to private, others can have 
substantive implications. For example, privatizing the transportation system 
shifts it from a partnership between the state and individuals to a relationship 
solely between private parties. However, the continued operation of the 
criminal justice system by the government alongside prison privatization does 
not indicate a substantial shift to private law. 


Separation of Public and Private Law 

The separation between public and private law varies across legal systems. 
Common law jurisdictions tend to have a more flexible approach, with blurred 
lines between the two spheres. Precedents and case law shape the boundaries 
over time. The establishment of this separation is influenced by societal 
attitudes, history, and specific challenges. Changes in norms, technology, and 
global interconnectedness impact the interaction between public and private 
law. Legal systems adapt to reflect evolving national character and societal 
needs. However, in some legal systems, the distinction may be less visible, 
with specific laws or institutions indicating the separation. England 
demonstrates the distinction through "public law remedies," while the United 
States differentiates "private right" and "public rights" cases.'® France has 
separate supreme courts for private and public law. Civil or commercial law 
regulates social relationships while considering the involvement of the state.’ 
Henceforth, the distinction between public and private law reflects a society's 
values, biases, and prevailing passions. It is shaped by societal attitudes, 
historical developments, and the unique characteristics of a nation. The 
approach to this distinction can vary across legal systems, with common law 
jurisdictions often displaying more flexibility. Evolving norms and globalisation 
further contribute to the continuous adaptation and evolution of the 
boundaries between public and private law. 


The New Separation of Powers 
Professor Ackerman argues against adopting the American system and instead 
advocates for a model based on the constitutional practices of various 


16 Id. at 126. 

17 Id. at 127. 

18 Jon Elster, Transition, Constitution-Making and Separation in Czechoslovakia, 36 EUROPEAN JOURNAL OF SOCIOLOGY / 
ARCHIVES EUROPEENNES DE SOCIOLOGIE 105 (1995). 

19 VIRGINIA HELD, THE PUBLIC INTEREST AND INDIVIDUAL INTERESTS (1970). 
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countries.*° He suggests a form of "restricted parliamentarianism" where a 
prime minister and cabinet remain in office as long as supported by a 
democratically elected parliament. Constrained parliamentarianism, with 
additional institutions like a constitutional court, is seen as a more viable path 
to constitutional evolution.” This new method aims to uphold democracy, 
professionalism, and the preservation of basic rights. The success of the 
Federalist Constitution makes it a desirable example for other nations.” 
However, the American system's constant power struggles have led to an 
overly politicized bureaucracy, posing challenges to the rule of law. The author 
proposes restricted parliamentarianism as a promising framework that aligns 
with the constitutional principles of India, Canada, South Africa, and 
Germany.”* 


Democratic intolerance, where governments display intolerance towards anti- 
democratic actors, is exemplified by the Danish cartoon controversy. This 
intolerance is seen when political parties aim to impose repressive laws and 
restrictions on free speech to eliminate heresy. The concept of "militant" or 
"intolerant" democracy arises in highly divided societies, where democratic 
institutions mobilize to combat anti-democratic takeovers. The emergence of 
Islamist organizations engaging in electoral politics while resorting to violence 
poses a unique challenge for Arab democratization. 


Different countries employ measures to limit political speech, ban anti- 
democratic parties, or exclude specific parties from elections to safeguard 
democratic integrity and prevent disruptions by extremist groups. Balancing 
freedom of expression and the need to maintain public order, restrictions on 
dangerous speech are necessary. The United States relies on criminal law to 
address free speech concerns, and presidential systems provide a buffer 
against extreme parties.*° Prohibitions on electoral speech content, party bans 
based on societal tenets, and exclusion from the electoral arena are possible 
strategies to address antidemocratic mobilization. Procedural and substantive 
safeguards, such as requirements for electoral participation and defining 
threats to democracy warranting party suppression, are crucial to protect 
tolerant and pluralistic democratic societies from the infiltration of 
antidemocratic forces. The Indian legal system distinguishes between vertical 
application (against the state) and horizontal application (against private 
actors) of fundamental rights, with certain exceptions for discrimination, 
untouchability, and the right to life. 


20 Bruce Ackerman, The New Separation of Powers, 113 HARVARD LAW REVIEW 633 (2000). 


21 Td. at 634. 

22 Td. at 635. 

23 Td. 

24 Dawood I Ahmed & Tom Ginsburg, Constitutional Islamization and Human Rights: The Surprising Origin and Spread of Islamic 
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Transformation of Natural Law 
Public law focuses on the development and regulation of governing authority, 
dealing with rights relevant to modern governance.*® Early modern political 
philosophers sought to explain its essence. The concept of public law emerged 
from natural law, encompassing political jurisprudence. To establish sovereign 
authority and the autonomy of public law, the image of the sovereign ruler was 
elevated. 


In the UK, the sovereign is a hybrid institution, while on the continent it took 
the form of enlightened absolutism.*” Government modernization led to the 
establishment of official machinery, judiciary, and a separate jurisdiction. The 
UK's public law evolution, though different from Europe, is not entirely unique. 
The Regius chair reflected Pufendorf's tripartite scheme. Modern 
constitutional frameworks shape power formation, with the public sphere 
sustaining authority through political rights. Sovereignty should not be 
confused with government, as recognized by Bodin and Rousseau. 


After considering the essence of public law, one might question the notion of 
being "after" public law. These arguments often revolve around the concept of 
sovereignty. Some claim that present governmental processes have made 
sovereignty outdated, while others argue that globalization has transformed 
sovereignty into a metaphorical concept, promising eventual fulfillment 
through the sovereignty of law. Government is pragmatic, while sovereignty is 
intellectual. Sovereignty is a legal concept, whereas government is social. 
Sovereignty cannot be divided, but governance can and must be divided for the 
purpose of generating power. 


The current language of public law aims to address these conceptual-empirical 
challenges by not only identifying the legal right to rule but also specifying the 
conditions under which that right can be exercised. 


The Domain of Public Law 
The present discourse in public law may seem complex and aesthetically 
unpleasant in some ways. However, it continues to provide us with the 
framework to better comprehend the legal challenges posed by contemporary 
governmental developments. It recognizes the autonomy of the political realm, 
highlighting the distinction between political, economic, and moral claims and 
acknowledging the tension between freedom and necessity within this realm. 


Public and Private Law in the Globalisation Era 
Globalization blurs the public/private divide, questioning the nature of public 
law in a globalized world.*® The changing dynamics and interconnections of 
states and transnational organizations challenge traditional notions. 


26 Cristina Bucur & José Antonio Cheibub, Presidential Partisanship in Government Formation: Do Presidents Favor Their Parties 
When They Appoint the Prime Minister?, 70 POLITICAL RESEARCH QUARTERLY 803 (2017). 

27 House of Lords - The UK and Afghanistan - Select Committee on, 
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Understanding the implications of globalization on the _ public/private 
distinction is vital for navigating contemporary legal complexities. State 
innovations, internationalisation, and globalization have profoundly affected 
traditional public law systems.*° The interplay between law and market 
development, along with the rise of international economic law, has reshaped 
the relationship between public and private law. This is evident in the 
regulation of the Internet and new biotechnologies.*° 


a) Global governance, seen as administration, addresses concerns about 
legitimacy and emphasises accountability mechanisms in decision- 
making. 

b) Traditional sources of international law are insufficient to explain the 
origins and authority of current normative practices. 

c) Domestic institutions and global entities adopt mechanisms to ensure 
checks, participation, and accountability. 

d) Procedural participation, transparency, and reasoned decisions are key 
features of global administrative law. 

e) Efforts to establish global administrative law are driven by normative 
considerations, addressing diverse aspects similar to domestic 
administrative systems. 

Global administrative law has emerged due to developments in social, 
economic, technical, and political domains. Transgovernmental regulation and 
administration have expanded to address global interdependence in various 
areas.*' This has created a multidimensional "global administrative space" 
involving international organizations, transnational networks, national 
regulators in cooperative regimes, hybrid intergovernmental-private 
arrangements, and private institutions with regulatory roles. The traditional 
understanding of administration as solely within state or intergovernmental 
realms is challenged by the presence of international and transnational 
regulatory regimes.** Subjects of global administration extend beyond states 
to include individuals, corporations, NGOs, and other collectivities who are 
directly affected by global decisions. 


These changes call for a reevaluation of traditional boundaries in global 
governance. Regulatory responsibilities now transcend local contexts and 
require collaboration among multiple levels and entities. A range of social, 
economic, technical, and political developments are reshaping governance, 
government, and public law. International organizations, treaties, and courts 
have proliferated, leading to fragmented international public law. Specialized 


29 Inger-Johanne Sand, 10 Globalization and the Transcendence of the Public/ Private Divide—W hat Is Public Law under Conditions of 
Globalization?, in AFTER PUBLIC LAW 0 (Cormac Mac Amhlaigh, Claudio Michelon, & Neil Walker eds., 2013), 
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CONSTITUTIONS 103 (2013), https://www.cambridge.org/core/books/social-and-political-foundations-of- 
constitutions/transnational-constitutionalism/39467A4BCF3A5D4FF6BB86853DDAFC29 (last visited May 28, 2023). 
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domains, governed by public law, are influenced by highly specialized 
knowledge and technologies, while law itself borrows from other codes and 
rationalities. 


The distinction between public and private law is becoming less distinct as 
they become more interconnected and interdependent. Public law reflects the 
dispersion of sovereignty and the involvement of various institutions and 
actors. Economic discourse has shifted from macro to market-oriented, 
intertwining public and private forces. The regulation of the Internet and 
biotechnologies further challenges the boundaries of public and private law. 
These transformations call for a deeper understanding of the evolving nature 
and role of public law in contemporary society. 


Anti-globalization activists are suing a commercial Internet host provider for 
their right to access cyberspace based on free speech.** The provider faced 
legal issues due to objectionable content and blocked access to certain 
websites. ** The case raises concerns about digital communication, contractual 
obligations, and internet access rights. It also highlights challenges of 
inclusion/exclusion in global communication systems. Constitutional theory 
must address the impact of digitization, privatization, and globalization.*° 
Efforts to establish a global constitution face obstacles, requiring a 
reevaluation of traditional concepts and consideration of non-state actors. 
Protecting fundamental rights against social structures is crucial. Extending 
constitutionalism beyond intergovernmental interactions is necessary to 
address human rights violations by non-state actors. 


During colonial India, there was little disagreement over the roles of the 
Crown, Parliament, and legal institutions in British colonies until 1776.°° The 
East India Company's rise as a dominant territorial power posed unique 
constitutional and legal challenges. In contrast, the British colonies in North 
America and the Caribbean had systems that extended the core institutions of 
the UK. Native populations in North America were subdued or displaced, while 
the Caribbean had already experienced significant population decline. The 
white colonists had similar governance structures as North America, while 
Ireland saw the creation of a Protestant elite through plantations.°*’ 


In a nutshell, it is widely believed that the public-private divide lacks an 
objective basis and cannot be discovered through critical reflection. This 
perspective, accepted in contemporary public-law studies, has influenced legal 
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thinking. Public lawyers see the divide as a flexible and politically constructed 
concept that can be tailored to specific situations and goals. They consider it 
potentially dispensable if it obstructs desired objectives. Three prominent 
theses emerge: the '‘local-ecologies' thesis, the ideology thesis, and the 
dispensability thesis. According to the ideology thesis, defining the public 
domain is a political act, as the absence of an inherent public/private division 
in objective reality makes its establishment and application subjective and 
imbued with ideological dimensions. 
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CHAPTER TWO 
RULE OF LAW 


It is challenging to pen down the precise definition of the concept of the 


rule of law as it connotes different elements to different scholars.*° A.V. Dicey 
formulates a threefold version of the rule of law*® 


i. Absolute Supremacy or Predominance of Regular Law 

il. Equality before the Law 

ill. Constitution is the result of the Ordinary Law 
The common law forms its foundation, with courts safeguarding individual 
liberties. Similarly, in the Indian Constitution, the rule of law is embraced, with 
justice, liberty, equality, and fraternity enshrined.*° The Constitution holds 
supremacy, ensuring laws conform to its provisions. Any law contradicting the 
Constitution upholds the rule of law over arbitrary rule, as established in the 
Keshavananda Bharathi case by the Supreme Court of India. In Maneka 
Gandhi's case, the supreme court declared that Art. 14 strikes against 
arbitrariness. In ADM, Jabalpur is popularly known as the Habeas corpus case. 
The supreme court of India, by majority, held that there is a rule of law, 
another constitutional rule of law. 


Article 21 is the rule of law; if it is suspended, there is an antithesis of the 
concept of the rule of law. In Somraj v. State of Haryana.*' The apex court 
observed that exercising discretionally power without any rule is the 
antithesis of the concept of the rule of law. The rule of law highlights the 
independence of the judiciary and the supremacy of the court. 


Parliamentary supremacy 
Parliamentary supremacy is a crucial aspect of the U.K. Constitution.* 
According to A.V. Dicey,*® it has two meanings: Parliament has the power to 
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make or repeal any law on any subject, and its law-making authority cannot be 
challenged or reviewed by the judiciary. Parliament's power to make laws is 
not restricted by earlier statutes. In the case of Kutner v. Philips, the court 
established that if later provisions contradict or oppose earlier ones, the 
earlier provisions are invalidated. Parliament is not bound by the actions of 
previous parliaments, thus maintaining its legislative freedom. In Lardner 
Buker's case,** Lord Reid emphasized that the court cannot declare an Act of 
Parliament invalid based on moral or political reasons.*® The principle of 
parliamentary sovereignty was affirmed in Jackson v. Attorney General,*® 
where Lord Bingham stated that the cornerstone of the British Constitution is 
the supremacy of the Crown in Parliament, which has the authority to create 
or annul laws as it sees fit. In countries like the USA and India, where there is a 
written constitution, the Constitution holds supremacy over parliament. The 
court determines the validity of acts passed by the legislature and declares 
them void if they conflict with the provisions of the Constitution. 


The Doctrine of Separation of Powers 

The Constitution of India, similar to the U.S. Constitution, is based on the 
principle of separation of powers, which assigns distinct roles to the three 
branches of government: the legislative, executive, and judiciary. Each branch 
has clearly defined powers, privileges, and responsibilities.*’” The parliament is 
responsible for enacting laws, while the executive is responsible for their 
enforcement. The separation of powers aims to prevent any overlapping or 
encroachment of powers. The theory of checks and balances is also inherent in 
both the Indian and American constitutions. In India, the parliament possesses 
the judicial power of impeachment and punishment for contempt of 
parliament. Additionally, it has the legislative power to issue ordinances. 
However, in the landmark Keshvananda Bharati case,*® the Supreme Court 
ruled that the amending power of parliament is subject to the basic features of 
the Constitution, and any amendment that violates these basic features is 
invalid. 


In the case of Indira Gandhi v. Raj Narayan,*’ the Supreme Court of India 
asserted that the adjudication of disputes is a judicial function, and parliament 
cannot exercise this function. 
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As a researcher, it would be worthwhile to explore the extent to which the 
theory of separation of powers has been implemented in India, the United 
Kingdom, the United States, and France. Analyzing the constitutional 
provisions, judicial interpretations, and practical functioning of the three 
branches of government in these countries would provide insights into the 
level of adherence to the principle of separation of powers in each jurisdiction. 


Judicial Review 

Judicial review is the court's authority to decide whether legislative or 
executive action is lawful and to declare it unconstitutional. Many countries 
like the United States, Germany, India,°° Canada, South Africa, Brazil, France 
and the United Kingdom practice judicial review. The concept of judicial review 
was first established by the Supreme Court of America in the landmark case of 
Marbury v. Madison. *' In a significant case involving fundamental rights, 
Justice Khanna recognised that "Judicial Power" has become an essential 
aspect of the constitutional System. This power is entrusted to the high 
courts and the Supreme Court to determine the constitutional validity of 
statutory provisions. If a provision violates any article of the Constitution, 
which serves as the foundation for all laws, the courts have the authority to 
nullify that provision. For instance, In Germany, Judicial power is vested in the 
judges, and it is exercised by the Federal constitutional court. Article 94 of the 
German Consitution, the Federal court consists of Federal Judges and other 
members. Half of Judicial review is established by and applies to both 
retrospective and future laws, according to Article 13 of the Indian 
Constitution. In India, the Indian Constitution's Articles 226 and 32 allow for 
the filing of writs against constitutional violations before the High Court and 
Supreme Court, respectively. 


In the cases of Somapath Kumar v. Union of India®* and Chandra Kumar v. 
Union of India, **the Supreme Court of India affirmed that judicial review is an 
integral component of the fundamental structure of the Indian Constitution. 
The Supreme Court also stated in Minerva Mills v. Union of India’? that 
excluding judicial review would contradict the principles established in the 
Keshavananda Bharati case. Judicial review serves as a means for judicial 
oversight and restraint on the legislative and executive branches of 
government. 
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The rule of law is a foundational principle that underpins the notion that both 
individuals and institutions are bound by a system of laws and are answerable 
to them. It places a strong emphasis on the equal application of these laws, 
regardless of a person's social standing or position in society. The rule of law 
encompasses several essential elements to ensure its effectiveness and 
fairness. 


Firstly, it establishes the supremacy of the law, asserting that nobody is 
exempt from its reach, including government officials and leaders. This 
principle reinforces the idea that everyone is obliged to comply with and 
respect the law. 


Secondly, the rule of law mandates equality before the law, ensuring that all 
individuals are subject to its provisions without any form of discrimination or 
favoritism. It guarantees that everyone has equal access to justice and legal 
protection, irrespective of their background or influence. 


Furthermore, the rule of law upholds due process and fair treatment, requiring 
that legal proceedings are conducted in a just, impartial, and transparent 
manner. It safeguards individuals' right to a fair trial, legal representation, and 
the opportunity to present their case effectively. Legal certainty is another 
crucial aspect of the rule of law. It necessitates that laws are clear, 
predictable, and readily accessible to the general public. Clarity and 
consistency in the enforcement of laws enable people to comprehend the 
regulations that govern them, promoting a sense of order and fairness. An 
independent and impartial judiciary is a cornerstone of the rule of law. It 
guarantees that legal decisions are made based on the law and the facts of the 
case, free from any external influence or interference. A judiciary that 
operates independently strengthens public confidence in the legal system. 


Furthermore, the rule of law requires respect for human rights. It 
acknowledges and protects the fundamental rights and freedoms of 
individuals, ensuring that laws and legal systems do not violate or undermine 
these rights. This aspect promotes a just and humane society. 


The rule of law plays a critical role in fostering stability, justice, and 
accountability within societies. It provides a framework for the peaceful 
resolution of disputes, safeguards individual rights, and nurtures trust in legal 
institutions. By upholding the rule of law, societies can strive for fairness, 
equality, and the protection of basic human rights for all their members. 


Rule of law in Islamic Legal Systems 
The concept of the rule of law in Islamic countries is deeply rooted in the 
principles and teachings of Islam, which play a central role in shaping their 
legal systems. Islamic law, or Sharia, draws its principles from the Quran and 
the Sunnah, which provide guidance for Muslims in matters of law and 
governance. In Islamic countries, the rule of law aims to harmonise these 
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principles with modern legal frameworks. Islamic countries uphold the rule of 
law based on the following principles. 


Supremacy of Sharia 


Sharia is regarded as the highest authority in legal matters. Laws are 
expected to align with the teachings of the Quran and the practices of Prophet 
Muhammad, as they are considered divine sources of guidance. 


Equality before the Law 


Islamic law emphasises the equal treatment of all individuals under the law. 
Muslims and non-Muslims alike are entitled to fair and just treatment, 
ensuring equal access to justice and legal protection. 


Justice and fairness: Islamic law places significant emphasis on justice and 
fairness. Legal proceedings are expected to be conducted in a manner that 
upholds these principles, safeguarding individual rights and ensuring equitable 
resolution of disputes. 


Human Rights and Freedoms 


Islamic law recognises and protects fundamental human rights and freedoms. 
These include the right to life, property, personal dignity, and religious 
freedom. However, the interpretation and application of these rights may vary 
across different Islamic countries. 


Consultation and consensus 


Islamic law encourages consultation and consensus-building in decision- 
making processes. Advisory bodies or councils may be established to provide 
guidance on legal matters, fostering a collective approach to lawmaking. 


Moral and ethical principles 


Islamic law incorporates moral and ethical principles into the legal framework. 
It seeks to promote virtuous behaviour and social harmony, addressing both 
individual rights and the well-being of society. The application and 
interpretation of Islamic law may differ among Islamic countries due to 
variations in legal systems and governance approaches. Some countries may 
adopt a more conservative interpretation of Islamic law, while others may 
incorporate elements of Islamic law within a broader legal framework. 


Rule of Law in a Socialist Legal System 
The concept of the rule of law in a socialist legal system is influenced by the 
principles and objectives of socialism, which aims to establish economic and 
social equality among individuals. In a socialist legal system, the rule of law is 
interpreted and implemented in a manner that aligns with the overarching 
goals of socialism. In a socialist legal system, the rule of law may exhibit the 
following characteristics: 


- RULE OF LAW 
Emphasis on collective welfare 


The rule of law in a socialist legal system often prioritises the welfare and 
interests of the collective rather than focusing solely on individual rights. It 
seeks to ensure social and economic equality, with laws and legal frameworks 
designed to address societal needs and promote the well-being of all members 
of society. 


State Regulation and Intervention 


A socialist legal system often involves significant state regulation and 
intervention in economic and social affairs. Laws and regulations may be 
enacted to promote equitable distribution of resources, protect workers' 
rights, and provide access to essential services such as healthcare and 
education. 


Protection of Workers’ Rights 


Socialist legal systems commonly emphasise the protection of workers' rights, 
aiming to prevent exploitation and promote fair treatment in the workplace. 
Laws may provide for collective bargaining, labour rights, and worker 
participation in decision-making processes. 


Social Justice and Equality 


The rule of law in a socialist legal system is oriented towards achieving social 

justice and equality. Legal frameworks may be designed to address social and 
economic disparities, reduce poverty, and ensure access to essential goods and 
services for all members of society. 


State Control over key industries 


Socialist legal systems often involve state ownership or control over key 
industries and resources. Laws may be enacted to regulate these sectors and 
ensure that they operate in a manner consistent with socialist principles, such 
as providing essential goods and services at affordable prices. 


Citizen participation 


Socialist legal systems may emphasise citizen participation in decision- 
making processes. Laws and legal frameworks may provide mechanisms for 
public input, consultation, and participation in governance and _ policy 
formulation. The specific characteristics of the rule of law in a socialist legal 
system may vary depending on the particular interpretation of socialism and 
the legal framework of a given country. Different socialist countries may have 
different approaches to law and governance, and the implementation of the 
rule of law may vary accordingly. 


Constitutionalism 
Constitutionalism has played a significant role in shaping the legal systems of 
the United States, the United Kingdom, India, Germany, France, South Africa, 
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and Canada. constitutionalism has played a central role in shaping the legal 
systems of these countries, providing a framework for governance, protecting 
individual rights, and guiding the exercise of political power. The 
interpretation and application of constitutional principles by the judiciary 
contribute to the development and evolution of the legal systems in each 
country. 


In the United States, constitutionalism is rooted in the Constitution, which 
establishes a federal system and outlines the separation of powers. It sets the 
framework for governance and guarantees fundamental rights and liberties 
through the Bill of Rights and subsequent amendments. The Constitution acts 
as the supreme law of the land, and its interpretation by the judiciary, 
especially the Supreme Court, shapes legal precedents. 


In the United States, constitutional policies uphold pluralism through the First 
Amendment, guaranteeing freedom of religion, speech, and assembly. 
Multiculturalism allows diverse backgrounds to coexist and express identities. 
The government remains neutral on religion but protects religious freedom and 
equal treatment. Courts interpret the Constitution, safeguarding minority 
rights and preventing discrimination. Private law protects individual rights 
and prohibits discrimination. Private entities accommodate religious practices 
and promote diversity. In the UK, constitutionalism operates under an 
unwritten constitution with parliamentary sovereignty. The judiciary upholds 
the rule of law and interprets legislation to comply with constitutional 
principles. Constitutional policies address pluralism through statutes like the 
Human Rights Act 1998, protecting fundamental rights. The UK promotes 
social integration while respecting cultural diversity through the Equality Act 
2010, prohibiting discrimination. Courts balance individual rights and social 
harmony, ensuring justifiable limitations. Private law incorporates anti- 
discrimination principles, promoting equality in various areas. Private entities 
embrace diversity and inclusivity, providing reasonable accommodations and 
avoiding discrimination based on cultural identities. 


India's constitutionalism is marked by a written constitution adopted in 1950, 
ensuring fundamental rights, a parliamentary system, and federal structure. 
The Supreme Court interprets the constitution and safeguards individual 
rights. The Constitution recognizes and addresses challenges posed by 
religious, linguistic, and ethnic diversity, protecting citizens' rights to religion, 
expression, and cultural preservation. It upholds secularism, ensuring equal 
treatment of all religions. The Constitution protects minority rights, prohibits 
discrimination, and allows affirmative action measures. Courts balance 
minority rights and social harmony through "reasonable restrictions." Private 
law reflects constitutional principles, preventing discrimination and promoting 
equal opportunities. Private entities accommodate religious and cultural 
diversity, respecting individual rights and promoting inclusivity. 
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Germany's constitutionalism is based on the Basic Law (Grundgesetz) adopted 
in 1949. The Basic Law establishes a federal system and places a strong 
emphasis on human rights protection. The Federal Constitutional Court 
exercises robust judicial review to ensure adherence to the Basic Law and the 
protection of constitutional righ 


Germany's constitutional policies promote pluralism and are based on the Basic 
Law. The Basic Law guarantees freedom of religion, conscience, and 
expression, and prohibits discrimination based on religion, race, or ethnic 
origin. Germany respects its citizens' diverse religious, linguistic, and ethnic 
backgrounds, while maintaining state neutrality in religious matters. Courts 
play a crucial role in interpreting and enforcing constitutional provisions to 
protect individual rights. The constitution balances individual rights with 
societal interests, such as public order and social cohesion, and prohibits hate 
speech, incitement to violence, and discrimination. Private law incorporates 
anti-discrimination principles, ensuring equal treatment and protection in 
various areas. Private law practices in Germany prioritize diversity and 
inclusion. Employers provide equal opportunities and _ reasonable 
accommodations for individuals from different backgrounds, preventing 
discrimination in hiring, promotion, and work conditions. 


In France, constitutional policies and practices related to pluralism are based 
on the French Constitution of 1958 and the Declaration of the Rights of Man 
and of the Citizen of 1789. While France promotes the concept of laicité 
(secularism), it recognizes and protects individual freedom of religion, 
expression, and association. Laicité, a fundamental principle of the French 
Republic, mandates the separation of religion and state. France operates under 
a semi-presidential system with a written constitution. The constitution 
establishes a strong executive presidency and a bicameral parliament, with the 
judiciary safeguarding constitutional principles and protecting fundamental 
rights. 


The Constitution of South Africa emphasizes human rights, social justice, and 
the redress of historical injustices. It establishes a democratic system of 
government, a strong bill of rights, and an independent judiciary that 
safeguards constitutional principles. South Africa's post-apartheid 
Constitution (1996) recognizes and embraces the country's diverse religious, 
linguistic, and ethnic composition, promoting multiculturalism. It guarantees 
fundamental rights such as freedom of religion, expression, and cultural 
preservation. The Constitution prohibits discrimination based on race, 
ethnicity, religion, or language and emphasizes social cohesion and equality. 
Courts play a significant role in interpreting and protecting individual rights, 
ensuring justifiable limitations on rights. 


Private law in South Africa aligns with constitutional principles, prohibiting 
discrimination based on race, ethnicity, religion, or language. The Promotion of 
Equality and Prevention of Unfair Discrimination Act (PEPUDA) applies to 
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private entities, ensuring equal treatment and opportunities. Employers are 
required to implement policies promoting diversity and _ preventing 
discrimination. Private institutions are encouraged to foster cultural 
sensitivity and respect for individual rights and identities. 


In Canada, constitutionalism is enshrined in the written constitution, including 
the Constitution Act, 1867, and the Constitution Act, 1982, which includes the 
Canadian Charter of Rights and Freedoms. Canada's constitutional framework 
upholds federalism, protects individual rights, and provides for a 
parliamentary democracy with a constitutional monarchy. The judiciary, 
including the Supreme Court of Canada, interprets and applies the constitution 
to ensure its integrity. 


In Canada, the constitutional policies and practices relating to pluralism are 
based on the Canadian Charter of Rights and Freedoms. The Charter 
guarantees fundamental rights such as freedom of religion, expression, and 
equality. Canada values multiculturalism and the preservation of cultural 
identities, prohibiting discrimination based on religion, race, ethnicity, or 
language. Courts interpret and enforce the Charter, ensuring the protection of 
minority rights and balancing individual and societal interests. Private law in 
Canada incorporates anti-discrimination principles to ensure equal treatment 
and protection for individuals from diverse backgrounds. The Canadian Human 
Rights Act and provincial codes prohibit discrimination in various domains. 
Private entities are required to follow these laws, providing equal 
opportunities and accommodations. Employers promote diversity and 
inclusivity, accommodating religious practices and fostering inclusive 
environments. Educational institutions recognize language rights and support 
linguistic minorities, while private entities respect and celebrate cultural 
identities. 
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CHAPTER THREE 
CIVIL LEGAL SYSTEM 


Countries are classified into different legal systems, one of which is the 
Codified Civil Law or the Romano-German Legal System. Countries such as 
Greece, Italy, Japan, Latvia, Macau, Malta, and Vietnam belong to this 
category.°* While these nations share a common legal heritage rooted in civil 
law principles, they have incorporated unique characteristics and influences 
into their legal systems. Greece's legal system is based on codified Roman law, 
Italy combines elements from Roman and Napoleonic Civil Law, Japan blends 
European civil law with English law, Latvia draws from Germanic and 
Russian/Soviet law, Macau follows the Portuguese continental tradition, Malta 
incorporates British Common Law, and Vietnam combines Communist legal 
theory with French Civil Law. These countries demonstrate the adaptability of 
civil law principles while preserving their distinct legal traditions. 
Furthermore, civil law judges usually have separate training and career paths 
compared to legal advocates. 


Romano-German legal system 
The Romano-German legal system, also called the Civil Law system or jus 
civile,°° originated in ancient Rome and has evolved over time due to historical 
circumstances. It primarily governs the interactions between individual 
citizens in matters of private law. The Romano-German legal system emerged 
during the thirteenth century, but it lacked a unified synthesis or conceptual 
framework.*’ The modern form of this legal system can be traced back to the 
codification movements of the 19th century. Initially, civil law was a common 
legal system in Europe, based on Roman law, particularly the Corpus Juris 
Civilis of Emperor Justinian. However, it fragmented into separate national 
systems with the rise of nationalism in the 17th century and the French 
Revolution. During this period, significant legal codes were developed, such as 
the Napoleonic Code in France, in Austria, the civil code of Spain, and the 
Burgerliches Gesetzbuch in Germany. Among these, the French Napoleonic 
Code and the German and Swiss Codes had the most profound influence. The 
Enlightenment ideas played a significant role in shaping civil law during this 
time. Outside of Europe, the German Civil Code was introduced in China during 
the later years of the Qing Dynasty and formed the basis for the law in the 
Republic of China,°® which is still in effect in Taiwan. Additionally, many Asian 
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countries, including Japan and South Korea, adopted the German Civil Code as 
the foundation for their legal systems. 


In civil law countries, legislation is considered the primary source of law. 
Courts base their judgments on the provisions of the code and statutes, using 
them to find solutions for specific cases. This often involves extensive 
reasoning based on general rules and principles of the code, using analogies 
from statutory provisions to address gaps and ensure consistency. Legal 
opinions in civil law countries tend to be concise and formal. For example, in 
France, judges only cite legislation and not prior case law. Portugal, Brazil, and 
Italy have transitioned from French influence to German influence over time. 
Their 19th-century Civil Codes resembled the Napoleonic Code, while their 
2O0th-century Civil Codes aligned more closely with the German Burgerliches 
Gesetzbuch. The present-day constitutions of Italy, Germany, France, Spain, 
Portugal, Norway, Denmark, Sweden, and Finland are based on the Romano- 
Germanic legal system. The Romano-German legal system is characterised by 
codified laws and a distinction between public law and private law. Public law 
governs the interactions between the state and individuals, encompassing 
constitutional, administrative, and criminal law. Private law, on the other 
hand, regulates relationships between individuals, such as contracts, property, 
family matters, torts, and inheritance. Although separate, these two branches 
can mutually affect each other, as constitutional principles can impact private 
law issues. The specifics of this legal system can vary across different states, 
and we will delve into the details under the respective headings. The civil law 
systems can be divided into three main groups:°? 


German Civil Law 


German Civil Law, also known as the German Civil Code (Burgerliches 
Gesetzbuch or BGB), is a legal system based on written laws and statutes. It is 
the foundation of the legal systems in Germany, Austria, and Switzerland. The 
BGB was enacted in the late 19th century and has been highly influential in 
shaping civil law in several other countries. 


a) Germany 
The German Civil Law system is the primary legal framework in Germany and 
covers various aspects of civil life, including contracts, property, family, and 
inheritance matters. 


b) Austria 
Austria's legal system draws heavily from German Civil Law, particularly in 
matters of private law. 


°° 11.3. Types of Legal Systems around the World - Introduction to Political Science | OpenStax, 
https://openstax.org/books/introduction-political-science/pages/11-3-types-of-legal-systems-around-the-world (last 
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c) Switzerland 

Swiss law, especially in the German-speaking regions, has been influenced 
by the BGB, although Switzerland also has elements of other legal 
traditions due to its multilingual and multicultural nature. 


d) Greece 
The Greek legal system has been influenced by German Civil Law, especially in 
the area of private law. 


e) Turkey 
Turkey's legal system underwent a series of reforms in the early 20th century, 
and German Civil Law served as a model for some of these changes. 


f) Japan 
After the Meiji Restoration in the late 19th century, Japan underwent 
significant legal reforms, and German Civil Law served as a model for the 
development of its civil code. 


g) South Korea 
South Korea's modern legal system, including its civil code, has been 
influenced by German law, particularly during the period of Japanese colonial 
rule and after World War II. 


h) Republic of China (Taiwan) 
Taiwan's legal system has been influenced by German law, especially during the 
period when the island was under Japanese rule. 


French Civil Law 

French Civil Law, also known as the Napoleonic Code or the Civil Code of 
France, is a legal system based on written laws and statutes. It originated in 
France and was established under the leadership of Napoleon Bonaparte in the 
early 19th century. The code was influenced by Roman law and aimed to 
provide a comprehensive and coherent set of laws to govern various aspects of 
civil life. The French Civil Law system has had a significant impact beyond 
France's borders and has been adopted in various countries and territories. 
Here are some of the regions where the French Civil Law has been applied; 


a) France 
The code is the foundation of the legal system in France and covers various 
areas of civil law, including family law, property law, contract law, and more. 


b) Benelux countries 
The term "Benelux" refers to the economic union between Belgium, the 
Netherlands, and Luxembourg. These countries have been influenced by the 
French Civil Law system, particularly in matters of private law. 


c) Italy 
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Italy's legal system, particularly in the area of private law, has been influenced 
by the Napoleonic Code due to its historical connections with France. 


d) Spain and Portugal 
The French Civil Law system has also influenced certain areas of the legal 
systems in Spain and Portugal, especially in the realm of civil law. 


Former colonies: Some former colonies of France, Spain, and Portugal have 
retained elements of the French Civil Law system, particularly in countries in 
Africa and the Caribbean. 


Scandinavian Civil Law 
Scandinavia Each of these countries has its own legal system, and while they 
share some common elements due to their historical and cultural ties, they are 
distinct from one another. Below is a general overview of the legal systems in 
these countries, often referred to as Scandinavian Civil Law: 


A. Sweden 
Sweden follows a civil law legal system, which means that its laws are primarily 
codified and based on written laws and statutes. The Swedish legal system is 
governed by a comprehensive body of laws, including the Instrument of 
Government, the Freedom of the Press Act, and the Swedish Code of Judicial 
Procedure, among others. The highest court in Sweden is the Supreme Court 
(Hégsta domstolen), which serves as the final court of appeal for most cases. 


B. Norway 
Norway's legal system is also based on civil law principles and is heavily 
influenced by the Napoleonic Code. The laws in Norway are primarily codified in 
various statutes and regulations. The Constitution of Norway is the 
fundamental legal document that establishes the structure of the government 
and the basic rights of the citizens. Norway's highest court is the Supreme 
Court (Hgyesterett), which acts as the final authority on matters of law. 


C. Denmark 

Denmark's legal system is civil law-based and is influenced by Germanic and 
Scandinavian legal traditions. The Constitution of Denmark is the supreme law 
of the country, and other laws are enacted and codified in various statutes. 
The Danish judiciary operates independently and is responsible for interpreting 
and applying the laws. The highest court in Denmark is the Supreme Court 
(Hgjesteret), which has the authority to review and make decisions on legal 
matters. 


In addition to the civil legal systems the world elgal systems can be further 
divided under the following headins 


1. Common law 

Common law relies on judge-made law to fill gaps in the absence of written 
laws, utilising precedents from past decisions to interpret and apply laws. 
Common law courts operate through an adversarial system, where both sides 
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present evidence and arguments. In contrast, civil law relies on comprehensive 
legal codes, granting judges greater discretion. Precedents are not binding, 
and judges actively investigate and apply the law. Different courts have 
jurisdiction over specific areas. Religious law systems derive their laws from 
religious texts, allowing religious leaders to override government acts. Judges 
in religious systems interpret the law based on religious texts without relying 
on precedents. Customary law is based on long-standing traditions and 
enforced by community leaders, typically unwritten and accessible only to 
group members. Hybrid systems combine various legal approaches, 
incorporating multiple systems like common law, civil law, religious law, and 
customary law. 


2. Customary or Hybrid Legal System 

A customary law system is based on community traditions, recognized as 
enforceable rules. Andorra, a small country bordering Spain and France, 
incorporates customary law alongside canon law, Castilian law, French law, and 
Roman law. It reflects the influence of past European powers. Andorra 
operates as a parliamentary co-principality with the president of France and 
the Roman Catholic bishop of Catalonia, with an elected parliament enacting 
new laws. 


3. Mixed Legal System 

A hybrid legal system combines multiple legal approaches to create a unique 
system.® Examples include Louisiana in the US, which blends common and civil 
law, and the Philippines, which incorporates civil law, common law, sharia law, 
and customary law. Many African countries have parallel tribal systems for 
family law. These systems reflect diverse legal traditions and _ historical 
influences. 


Each of these legal systems will be examined in separate chapters, each with 
its own distinct heading. 


CivIL LAW COUNTRIES 

German Legal System 
Germany, officially known as the Federal Republic of Germany, is a democratic 
and social federal state located in Central Europe. It is a member of the 
European Union and plays a significant role in European politics and 
economics. Germany is known for its strong commitment to fundamental 
rights and the rule of law. The German legal system is based on codified law. 
The main legal codes in Germany include the Civil Code (Burgerliches 
Gesetzbuch), the Criminal Code (Strafgesetzbuch), and the Code of Civil 
Procedure (Zivilprozessordnung).°? These codes outline the legal principles and 
regulations governing various aspects of civil and criminal law. The German 
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judicial system is divided into several levels. The lowest level comprises local 
courts (Amtsgerichte), which handle minor civil and criminal cases.® The next 
level includes regional courts (Landgerichte), which handle more significant 
cases. At the top level are the higher regional courts (Oberlandesgerichte),°° 
which have appellate jurisdiction over the decisions of regional courts. The 
highest court in Germany is the Federal Court of Justice (Bundesgerichtshof), 
which primarily deals with matters of federal law and ensures uniform 
interpretation of the law. 


Lawyers in Germany are known as_ Rechtsanwalte (attorneys) or 
Rechtsanwaltinnen (female attorneys).°° To practice law, individuals must pass 
the state examination (Staatsexamen) and fulfill other requirements, including 
practical training. Judges are appointed based on their legal qualifications and 
experience. Law is a popular field of study in Germany. Prospective lawyers 
typically pursue a law degree (Jurastudium) at a university. The degree is 
completed in two stages: the Grundstudium (basic studies) and the 
Hauptstudium (main studies). After completing the degree, aspiring lawyers 
undertake a period of practical training (Referendariat), which includes work 
at courts, law firms, and public authorities. 


In the German legal system, the distinction between public law and private law 
is fundamental and forms the basis of legal analysis. Public law, known as 
"Offentliches Recht" in German,” governs the relationship between the state 
and individuals, as well as the interactions among various state entities. It 
encompasses constitutional law, administrative law, and criminal law. 
Constitutional law establishes the fundamental principles of the state, 
including the organization of government, distribution of powers, and 
protection of individual rights. Administrative law regulates the activities of 
administrative agencies and ensures their actions are lawful, fair, and 
accountable. Criminal law deals with offenses against society as a whole, 
defining crimes and prescribing punishments for individuals who violate the 
law. 


Private law, known as "Privatrecht" in German,®® focuses on the legal 
relationships between individuals or private entities. It governs civil matters 
such as contracts, property rights, family law, torts, and inheritance. Contract 
law regulates agreements between parties, determining their rights and 
obligations. Property law establishes rules regarding ownership, use, and 


64 National Labour Law Profile: Federal Republic of Germany, (2011), http://www.ilo.org/ifpdial/information- 
resources /national-labour-law-profiles/WCMS_158899/lang--en/index.htm (last visited Jul 11, 2023). 

65 Harvard Law School Library Research Services, Research Guides: German Law Research: German Law Research: Introduction, 
https://guides.library.harvard.edu/c.php?¢=310823&p=2072941 (last visited Jul 11, 2023). 

66 David Isom, Guides: German Legal Research Guide: Introduction, 
https://guides.ll.georgetown.edu/germanlegalresearch/introduction (last visited Jul 11, 2023). 

& Loren Turner, Research Guides: Germany: Codes/ Statutes, https:/ /libguides.law.umn.edu/c.phprg=125785&p=823421 (last 
visited Jul 11, 2023). 

68 Steve Allen, The German Civil Code and the Development of Private Law in Germany | Oxford University Comparative Law Forum, 
(Jul. 27, 2017), https://ouclf.law.ox.ac.uk/the-german-civil-code-and-the-development-of-private-law-in-germany/ (last 
visited Jul 11, 2023). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 29 


transfer of property. Family law governs matters such as marriage, divorce, 
child custody, and adoption. Tort law addresses civil wrongs or harms 
committed by one party against another, providing a framework for seeking 
compensation. Inheritance law determines the transfer of property and assets 
upon an individual's death. While public law and private law are distinct 
branches, they are interconnected in the German legal system. Constitutional 
principles established in public law can impact private law matters. For 
example, constitutional guarantees of equality and non-discrimination can 
influence the interpretation of contract or property law. 


The German legal system places great emphasis on legal principles such as the 
rule of law, legal certainty, and equal treatment. The concept of "Rechtsstaat" 
(state based on the rule of law) is central to the German legal tradition.®? While 
some legal matters fall under federal jurisdiction, others are within the 
purview of the states. This division of powers affects the administration of 
justice and legal proceedings. 


Germany 

The Grundgesetz (Basic Law) is the constitution of Germany,’° which was 
adopted in 1949.” It establishes the fundamental rights and principles of the 
German legal system. Grundgesetz outlines the structure of the state, 
guarantees fundamental rights, and defines the powers of the government. It 
establishes a federal system with 16 states (Bundeslander), three branches of 
power, and protects individual rights. The Federal Constitutional Court 
ensures constitutionality and serves as the highest court for constitutional 
matters. The Basic Law has been instrumental in shaping Germany's 
democratic and legal framework, emphasising human rights, the rule of law, 
and constitutional democracy. 


Fundamental Rights 


Germany guarantees fundamental rights to its citizens, which are enshrined in 

the Basic Law (Grundgesetz).”* These rights include equality, freedom of 
speech, freedom of assembly, freedom of religion, and the right to privacy, 
among others. 
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Judicial Independence 


Judges in Germany are independent and are subject only to the law.” Their 
decisions should be free from any external influence. The legal status of judges 
is protected, and their appointments, promotions, and remuneration are 
determined by law. 


Federal Court System 


The German court system consists of federal courts and state courts. The 
Federal Court of Justice (Bundesgerichtshof) is the highest court in the 
country for matters of federal law.”* 


Federal Constitutional Court 


The Federal Constitutional Court (Bundesverfassungsgericht) ensures the 
constitutionality of laws and protects the rights and freedoms guaranteed by 
the Basic Law.” 


Administrative Courts 


Germany has a system of administrative courts that handle disputes between 
individuals and public authorities.” These courts ensure that administrative 
actions are legal and fair. 


Jurisdiction of Courts 


The jurisdiction of courts in Germany is determined by the subject matter of 
the case, the amount in dispute, and the hierarchy of the court system. 


Legal Aid 


Germany provides legal aid (Prozesskostenhilfe) to individuals who cannot 
afford legal representation in civil and administrative cases. This ensures 
access to justice for all citizens. 


Mediation and Alternative Dispute Resolution. Germany promotes the use of 
mediation and alternative dispute resolution methods to resolve conflicts 
outside of the court system. Therefore, the German legal system is a civil law 
system that relies on codified law and emphasises the rule of law, legal 
certainty, and equal treatment. It is characterized by comprehensive legal 
codes, a hierarchical court system, jurisdiction based on subject matter and 
amount in dispute, a written constitution protecting fundamental rights, legal 
education with practical training, a regulated legal profession, the distinction 
between public and private law, and provision of legal aid for those in need. 
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French 

The French legal system is based on civil law, which is also known as a 
continental legal system. It traces its roots back to the Code Napoléon 
(Napoleonic Code) established in the early 19th century, heavily influenced by 
Roman law principles.”” The system is characterized by a distinction between 
private law (droit privé) and public law (droit public), each governing different 
areas and relationships within society.’® Private law encompasses various legal 
areas such as civil law, commercial law, labor law, and intellectual property 
law. It regulates relationships between individuals or private entities, covering 
matters like contracts, property rights, family law, torts, and obligations. The 
French Civil Code (Code civil) is the primary source for civil law matters. On 
the other hand, public law governs the relationship between the state and 
individuals, as well as relationships between public entities. It includes 
constitutional law, administrative law, and criminal law. Constitutional law 
establishes the organization and functioning of the state, including the 
distribution of powers between different branches of government and the 
protection of fundamental rights. Administrative law regulates the activities 
of public authorities, while criminal law deals with offenses against society and 
public order. Although private and public law are distinct branches, they can 
intersect in certain legal issues. The French legal system is rooted in the civil 
law tradition, emphasising the importance of codified laws and _ legal 
principles.”° 


Legal codes play a significant role in French law. The Civil Code covers private 
law matters, while the Criminal Code and Commercial Code are also 
important.°° The court system consists of local courts, regional courts, and 
the Court of Cassation, which is the supreme court of appeal for civil and 
criminal matters. Administrative law disputes are handled by the Council of 
State, which acts as the highest administrative court and advisory body to the 
government. 


Legal education in France typically involves a five-year program leading to a 
law degree. Aspiring lawyers must pass the bar exam to become licensed to 
practice law. The legal profession is divided into avocats (lawyers) who 
represent clients and provide legal advice, and magistrats (judges) who 
interpret and apply the law. Other important institutions and principles in the 
French legal system include the Constitutional Council, the High Council for 
the Judiciary, the public prosecution service, the principle of legality, the 


77 Sophie Boyron, Sources of Law, in PRINCIPLES OF FRENCH LAW 0 (John Bell, Sophie Boyron, & Simon Whittaker eds., 
2008), https://doi.org/10.1093/acprof:oso/9780199541393.003.0002 (last visited Jul 11, 2023). 

78 Frederic Blockx, A Comparison of the American Model and French (-Inspired) Appellate Model, DUKE LAW MASTER OF 
JUDICIAL STUDIES THESES (2018), https://scholarship.law.duke.edu/mijs/5. 

7% Edyta Juda, What Is the Difference Between Common Law and Cwil Law?, WU-LAW (Jan. 28, 2014), 
https://onlinelaw.wustl.edu/blog/common-law-vs-civil-law/ (last visited Jul 11, 2023). 

80 Michael P. Breen, Patronage, Politics, and the “Rule of Law” in Early Modern France, 33 PROCEEDINGS OF THE WESTERN 
SOCIETY FOR FRENCH History (2005), http://hdlhandle.net/2027/spo.0642292.0033.006. 


occ19/law-occ19-e9 (last visited Jul 11, 2023). 


32 CIVIL LEGAL SYSTEM 


presumption of innocence, jury trials for serious criminal offenses, and legal 
aid for those who cannot afford representation. This book provides a general 
understanding of the French legal system, but it is essential to recognize that 
there may be additional aspects and complexities within the system. 


French Constitution 

The French Constitution is the fundamental law of the country, establishing a 
democratic and secular republic.®* France has a written constitution, adopted 
in 1958,°° which serves as the supreme law of the land. It outlines the 
separation of powers, the form of government with a President and Prime 
Minister, and the rights of citizens. Key features include a preamble 
emphasizing principles like liberty, equality, and secularism, a Parliament with 
two chambers, a Constitutional Council, and guarantees of fundamental rights. 
The Constitution can be amended through a specific procedure, reflecting the 
evolving needs of the nation. 


Separation of Powers 


Like many democratic systems, the French legal system follows the principle 
of separation of powers. The three main branches of government are the 
executive, legislative, and judicial branches. 


Legal Codes 


French law is primarily based on a comprehensive system of legal codes. The 
most important code is the Civil Code (Code civil), which covers private law 
matters such as contracts, property, family law, and inheritance. Other 
significant codes include the Criminal Code (Code pénal) and the Commercial 
Code (Code de commerce). 


Court System 


The French court system consists of multiple levels. At the lowest level are 
the local courts, known as tribunaux de proximité or tribunaux d'instance, 
®¢which handle minor civil and criminal cases.*° The next level includes the 
regional courts, known as tribunaux de grande instance, which deal with more 
serious civil and criminal cases. The highest level is the Court of Cassation 
(Cour de cassation), which is the supreme court of appeal for civil and criminal 
matters. 
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Administrative Law 


France has a specialized administrative court system to handle disputes 
involving administrative law matters. The Council of State (Conseil d'Etat) is 
the highest administrative court and also acts as an advisory body to the 
government.* 


Legal education in France typically involves a five-year program leading to a 
law degree. After completing their studies, aspiring lawyers must pass the bar 
exam (examen du barreau) to become licensed to practice law. 


In addition to these features, the French legal system also includes other 
important institutions and principles. 


Constitutional Council 


The Constitutional Council (Conseil constitutionnel) is an independent 
institution responsible for ensuring the constitutionality of laws before they 
are enacted. It consists of nine members appointed by the President, the 
President of the Senate, and the President of the National Assembly. 


High Council for the Judiciary 


The High Council for the Judiciary (Conseil supérieur de la magistrature) is 
responsible for ensuring the independence of the judiciary. It oversees the 
appointment, promotion, and disciplinary matters of judges. 


Public Prosecution 


In France, the public prosecution service (Ministéere public) represents the 
state and is responsible for bringing criminal charges against individuals and 
presenting the case in court. Public prosecutors are part of the judiciary and 
have an obligation to seek justice rather than act solely as advocates for the 
state. 


Principle of Legality 


The French legal system follows the principle of legality, which means that 
individuals can only be punished for actions that are explicitly defined as 
offenses in the law. 


Presumption of Innocence 


The principle of presumption of innocence is a fundamental right in the French 
legal system. It means that individuals are considered innocent until proven 
guilty in a court of law.°®’ 
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Jury Trials 


France has a system of jury trials for certain serious criminal offenses. A panel 
of citizens is selected to hear the case and make a judgment alongside 
professional judges.*® 


Legal Aid 


In France, individuals who cannot afford legal representation may be eligible 
for legal aid (aide juridictionnelle) provided by the state. This ensures access to 
justice for all citizens, regardless of their financial means. 


These are some of the key features and institutions of the French legal 
system. It is important to note that this is a general overview and that there 
may be additional aspects and complexities within the system. 


Switzerland 
The Swiss legal system, with its federal structure, commitment to the rule of 
law, and respect for individual rights, is designed to maintain a balance 
between central authority and regional autonomy.* It consists of public law 
and private law, which regulate the relationships between the state and 
individuals/entities and between individuals/entities, respectively. 


Public law encompasses constitutional law, administrative law, criminal law, 
and public international law. Constitutional law establishes the fundamental 
principles and structure of the Swiss political system. Administrative law 
governs the activities of public authorities and their interactions with 
individuals/entities. Criminal law defines offenses, penalties, and criminal 
procedures. Public international law deals with Switzerland's legal relations 
with other countries and international organizations. Private law governs 
relationships between individuals/entities and covers civil law, commercial law, 
and labor law. Civil law encompasses personal status, contracts, property 
rights, torts, and obligations. Commercial law regulates business activities, 
including company law, commercial contracts, and trade regulations. Labor law 
governs the relationship between employers and employees, covering 
employment contracts, working conditions, and labor disputes. 


The Swiss legal system's distinction between public and private law is not 
always absolute, and there can be areas of overlap or interaction between the 
two branches.®%° The legal system in Switzerland operates through federal, 
cantonal, and municipal laws, as well as principles derived from case law. 
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Constitution of Switzerland 
Switzerland has a unique legal system that is characterised by its federal 
structure, democracy, and the rule of law.” Switzerland's legal system is based 
on two main constitutions: the Federal Constitution of 1874 and the revised 
Federal Constitution of 1999.°* The constitutions are written and lengthy, 
providing a comprehensive framework for the country's governance. 


Democracy and the Rule of Law 


Switzerland upholds democratic principles and the rule of law, ensuring that 
the government's actions are based on legal authority and that citizens have a 
say in decision-making through referendums and constitutional initiatives. 


Social Welfare 


The Swiss legal system emphasizes social welfare, aiming to provide a high 
standard of living and social protections to its citizens. 


Federalism 


Switzerland follows a federal system of government, where power is divided 
between the central government and the cantons (states).°%° This allows for the 
decentralization of authority and a degree of autonomy for the cantons. 


Republic 


Switzerland has a republican constitution, meaning that the head of state is 
not a hereditary monarch but elected officials. 


Federal Form of Government 


The Swiss government is organized in a federal form, with powers divided 
between the federal government and the cantonal governments. This ensures 
a balance between centralization and regional autonomy. 


Liberty, Equality, and Freedom 


The Swiss legal system upholds fundamental values such as liberty, equality, 
and freedom, protecting individual rights and promoting a society based on 
these principles. 


Citizen Rights 


Swiss citizens enjoy a range of rights, including political rights, civil liberties, 
and social protections. The legal system safeguards these rights and ensures 
their enforcement. 
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Democratic Character 


The Swiss legal system is known for its democratic character, with provisions 
for citizen participation, checks and balances, and respect for human rights. 


Bicameral Legislature 


Switzerland has a bicameral legislature consisting of the National Council 
(lower house) and the Council of States (upper house). Legislation is passed 
through the joint efforts of both houses. 


Plural Executive 


Switzerland follows a plural executive system,®** where executive power is 
shared among several members rather than being concentrated in a single 
individual.*° The Federal Council, composed of seven members, is the highest 
executive authority in the country. 


Secondary Position to the Judiciary 


The judiciary in Switzerland holds a secondary position in the separation of 
powers. It acts as an independent body that interprets and applies the law, 
ensuring its conformity with the constitution. 


Rigid Constitution 


The Swiss Constitution is considered rigid, meaning that amendments require 
a special procedure and often the approval of the public through referendums. 


Judicial System 


The Swiss judicial system consists of federal and cantonal courts.°° The 
Federal Supreme Court is the highest court in Switzerland and has jurisdiction 
over civil, criminal, and public law cases. 


Federal Judiciary 


The Federal Supreme Court is composed of judges who adjudicate cases at the 
federal level.®’ It has original jurisdiction in civil law disputes between the 
Confederation, cantons, corporations, and private individuals. It also handles 
constitutional cases, federal administrative and disciplinary matters, and 
appellate jurisdiction in civil cases. 
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Cantonal Judiciary 


Each canton has its own judicial system, which includes various levels of 
courts.°® These may include justices of the peace, special magistrate courts, 
courts of appeal, and the cantonal high court, depending on the canton's 
specific structure. 


In a nutshell, the Swiss legal system reflects the country's commitment to 
democratic governance, the rule of law, and the protection of individual rights. 
It provides a framework for maintaining a balance between central authority 
and regional autonomy, ensuring the smooth functioning of the country's legal 
and political institutions. 


Finland 

In Finland, public law governs the relationship between the state and 
individuals, covering areas such as constitutional, administrative, criminal, and 
tax law.*? Private law, on the other hand, regulates relationships between 
individuals and entities, including civil, commercial, labor, contract, and tort 
law. These distinctions help categorize and apply different legal rules to 
various aspects of society in Finland.Finland has a civil law system that is 
based on the continental European legal tradition."°° The legal system in 
Finland is characterized by a strong emphasis on written law and the 
independence of the judiciary. 


Constitution of Finland 
The Constitution of Finland, enacted in 2000, is the supreme law of the 
country.’ It guarantees fundamental rights and freedoms and establishes the 
basic structure of the government. 


Legislation 


The Finnish legal system is primarily based on legislation. Laws are enacted by 
the Finnish Parliament (Eduskunta), which consists of a single chamber with 
200 members. The Parliament is responsible for passing laws and 
regulations.’ 


Legal Codes 


Finnish law is codified, meaning that laws are organized into comprehensive 
legal codes. The most important codes include the Finnish Criminal Code, the 
Finnish Act on the Courts of General Jurisdiction, and the Finnish Act on 
Administrative Courts. 
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The Finnish judiciary is independent and impartial. Judges are appointed by 
the President of Finland based on recommendations from the judiciary. They 
are not subject to political influence and are expected to make decisions solely 
based on the law and legal principles. 


Court System 


Finland has a two-tier court system. The lower courts consist of district 
courts and specialized courts, such as labor courts and administrative courts. 
The higher courts include the Courts of Appeal and the Supreme Court, which 
is the highest judicial authority in the country. 


Alternative Dispute Resolution 


Finland also promotes alternative dispute resolution methods, such as 
mediation and arbitration, to resolve legal disputes outside of the traditional 
court system. These methods are often used in civil and commercial cases. 


At the last, Finland has a civil law legal system, which is based on statutory 
law and legal codes. The Finnish legal system is influenced by both continental 
European legal traditions and Scandinavian legal principles. 


Spain 

The legal system in Spain is governed by the Spanish Constitution of 1978.’ It 
distinguishes between public law (derecho publico) and private law (derecho 
privado). The executive branch is headed by the King, and the legislative 
power lies with the Cortes Generales. Spain has a multi-party system, and 
local governments have autonomy. The judicial system is independent, with a 
Supreme Court and Constitutional Court."* The legal system emphasizes 
democratic principles, fundamental rights, and the rule of law.Spain has a civil 
law legal system, heavily influenced by Roman law and the legal traditions of 
continental Europe. 


Spain Constitution 
Spain's legal system is based on the Spanish Constitution of 1978.'°° The 
constitution establishes the basic principles of the legal system, including the 
protection of fundamental rights and freedoms, the organization of the state, 
and the distribution of powers among different levels of government. 


Civil Law System 


Spain follows a civil law system, where laws are primarily based on written 
statutes and codes. The legal system relies on legislation enacted by the 
Spanish Parliament, known as the Cortes Generales, as well as regulations 
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issued by government authorities. Judicial interpretation plays a limited role 
compared to common law systems. 


Codified Laws 


Spain has a comprehensive system of codified laws. The main codes include 
the Civil Code, the Penal Code, the Civil Procedure Law, the Criminal Procedure 
Law, and the Constitutional Court Law. These codes cover various areas of law, 


such as civil law, criminal law, procedural law, and constitutional law.'° 


Separation of Powers 


Spain follows the principle of the separation of powers, with three branches of 
government: the executive branch, the legislative branch, and the judiciary.’ 
The executive branch is headed by the Prime Minister, the legislative branch 
consists of the Parliament, and the judiciary is responsible for interpreting and 
applying the law independently. 


Judicial System 


The Spanish judicial system consists of different levels of courts.'°° At the top 
is the Supreme Court, which is the highest court of appeal for most cases. 
Below the Supreme Court, there are regional high courts, provincial courts, 
and local courts. Specialized courts, such as labor courts, administrative 
courts, and constitutional courts, also exist to handle specific types of cases. 


Public Prosecutors 


In Spain, public prosecutors play a significant role in the criminal justice 
system. They are responsible for representing the state in criminal 
proceedings, conducting investigations, and ensuring that justice is served. 


Alternative Dispute Resolution 


In addition to the formal court system, Spain has various alternative dispute 
resolution mechanisms, such as arbitration and mediation, which are often 
used to resolve civil and commercial disputes. These methods provide parties 
with more flexibility and can offer faster and more cost-effective resolution 
compared to traditional litigation. 


Autonomous Communities 


Spain is divided into 17 autonomous communities, each with its own regional 
government and some degree of legislative and executive powers. While the 
legal system is primarily centralized, there is recognition of the autonomy of 
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these regions, and they have the ability to enact laws and regulations within 
their respective areas of jurisdiction. 


Regional Laws 


Alongside national laws, each autonomous community in Spain may have its 
own regional laws and regulations, covering areas such as education, health, 
and cultural matters. These regional laws work in conjunction with national 
laws, but in case of conflict, the national laws prevail. 


Hence, Spain's legal system places a strong emphasis on the protection of 
individual rights, the rule of law, and access to justice. It has a comprehensive 
framework of laws and institutions to ensure the proper administration of 
justice and the resolution of legal disputes. 


Portugal 

In Portugal, the legal system is divided into public law (direito publico) and 
private law (direito privado).’°° Public law governs the relationship between 
the state and individuals or entities, including constitutional, administrative, 
criminal, and public international law. Private law governs relationships 
between individuals or private entities, covering civil, commercial, and labor 
law. While separate, these branches can interact or overlap. Portuguese law is 
influenced by statutes and legal principles derived from case law. Portugal's 
legal system is based on civil law principles and is characterized by a written 
constitution, an independent judiciary, and the protection of fundamental 
rights."° 


Constitution of Portugal 
The Constitution of Portugal, adopted in 1976, serves as the supreme law of 
the land.” It establishes the structure of the government, outlines the 
fundamental rights and freedoms of individuals, and sets the framework for 
the functioning of the legal system. 


Separation of Powers 


Portugal follows the principle of the separation of powers, with distinct 
branches of government: the executive, legislative, and judicial. This 
separation ensures a system of checks and balances.'” 


Executive 


The President of Portugal is the head of state, representing the country 
domestically and internationally. The Prime Minister is the head of 


109 The Oxford Handbook of Portuguese Politics | Anténio Costa Pinto | Books, 
http://www.antoniocostapinto.eu/default.aspx?lane=en&url=books.htm&id=45& (last visited Jul 12, 2023). 
110 Hannah Laqueur, Uses and Abuses of Drug Decriminalization in Portugal, 40 LAW & SOCIAL INQUIRY 746 (2015). 
11 Constitutional Court of Portugal (Tribunal Constitucional), OXFORD CONSTITUTIONS, 
https://oxcon.ouplaw.com/display/10.1093/law-mpeccol/law-mpeccol-e821 (last visited Jul 12, 2023). 

112 International Law in Portuguese, OBO, https://www.oxfordbibliographies.com/display/document/obo- 
9780199796953 /obo-9780199796953-0224.xml (last visited Jul 12, 2023). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 41 


government and exercises executive power. The Council of Ministers assists 
the Prime Minister in policy-making and governance.'* 


Legislature 


The Portuguese Parliament, known as the Assembly of the Republic, is 
responsible for enacting laws. It is a unicameral legislature consisting of 
members elected by popular vote. 


Judiciary 


The Portuguese judiciary is independent and impartial. It plays a crucial role in 
interpreting and applying the law, ensuring justice and protecting the rights of 
individuals. Key aspects of the judicial system in Portugal include: 


Constitutional Court 


The Constitutional Court is responsible for ensuring the constitutionality of 
laws and safeguarding fundamental rights. It also resolves disputes regarding 
the distribution of powers between the central government and the 
autonomous regions. 


Supreme Court of Justice 


The Supreme Court of Justice is the highest court in Portugal for civil and 
criminal matters. It ensures the uniform interpretation and application of the 
law throughout the country. 


Administrative and Tax Courts 


Portugal has specialized administrative and tax courts that handle disputes 
related to administrative and tax matters. 


District Courts 


In Portugal District Courts have jurisdiction over civil and criminal cases at 
the local level. 


Public Prosecution 


The Public Prosecution Service is responsible for representing the interests of 
society and initiating criminal proceedings. It investigates crimes, presents 
evidence, and seeks justice on behalf of the state. 


Protection of Fundamental Rights 


The Portuguese legal system places significant importance on protecting 
fundamental rights and freedoms. These rights include the right to life, 
liberty, security, equality, and the right to a fair trial, among others. The 
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Constitution ensures that these rights are respected and can be enforced by 
individuals through legal mechanisms. 


Thus, the legal system in Portugal upholds the principles of the rule of law, 
democracy, and respect for human rights. It provides a robust framework for 
the administration of justice, ensuring fairness and equality before the law. 


Norway 

In Norway, the legal system consists of public law and private law. Public law 
governs the relationship between the state and individuals or entities, 
including constitutional, administrative, criminal, and public international 
law.'"* Private law governs relationships between individuals or private 
entities, covering civil, family, commercial, and labor law. While they are 
separate branches, there can be interactions between them. Norwegian law is 
based on statutes and legal principles derived from case law.Norway's legal 
system is based on the principles of parliamentary democracy and the rule of 
law." 


Constitution of Norway 
The Constitution of Norway was adopted on May 17, 1814. It is one of the 
oldest written constitutions in the world that is still in force. The Constitution 
outlines the structure of the government, defines fundamental rights and 
freedoms, and establishes the division of powers. 


Parliamentary Democracy 


Norway follows a parliamentary system of government. The Parliament, 
known as the Storting, is the supreme legislative body in the country." It is 
composed of elected representatives who enact laws, oversee the 
government's activities, and ensure accountability. 


Constitutional Monarchy 


Norway is a constitutional monarchy, meaning that the King or Queen serves 
as the ceremonial head of state, while the executive powers are vested in the 
government. The King or Queen's role is mostly symbolic, and the monarch's 
duties are defined by the Constitution. 


Separation of Powers 


Norway has a clear separation of powers between the executive, legislative, 
and judicial branches of government. This separation ensures checks and 
balances, preventing the concentration of power in any single entity. 
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Legal Codes 


Norway follows a civil law system, and its legal framework is primarily 
codified. The legal codes cover various areas of law, including criminal law, civil 
law, labor law, and administrative law. These codes provide the basis for legal 
practice and judicial decision-making. 


Supreme Court 


The Supreme Court of Norway is the highest judicial authority in the country. 
It ensures the uniform interpretation and application of the law. The Supreme 
Court primarily hears appeals on points of law, and its judgments have binding 
precedential value. 


Lower Courts 


Norway has a hierarchical system of lower courts, including district courts, 
courts of appeal, and the Supreme Court. District courts handle civil and 
criminal cases at the local level, while courts of appeal review decisions from 
the district courts. 


Rule of Law 


The Norwegian legal system upholds the principle of the rule of law, which 
ensures that all individuals and institutions are subject to and governed by the 
law. The rule of law guarantees equal treatment, legal protections, and access 
to justice for all citizens. 


Protection of Human Rights 


Norway places a strong emphasis on the protection of human rights. The 
Norwegian Constitution and international human rights treaties ratified by 
Norway safeguard fundamental rights and freedoms, such as freedom of 
expression, equality, and due process. 


Finally, the legal system in Norway ensures the fair and just administration of 
justice, upholds the rule of law, and protects fundamental rights and freedoms. 
It reflects the country's commitment to democratic principles and equality 
before the law. 


Denmark 
In Denmark, public law (offentlig ret) and private law (privatret) are two 
distinct branches that govern different aspects of legal relationships and 
obligations.’” Public law focuses on the relationships between the state or 
government and individuals or entities, including constitutional law, 
administrative law, criminal law, and public international law."® Private law 
regulates relationships between individuals or private entities, including civil 
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law, family law, commercial law, and labor law. While distinct, there can be 
interactions or overlaps between these branches. Danish law is influenced by 
statutes and legal principles derived from case law and legal precedents."* The 
Danish legal system is based on constitutional monarchy, parliamentary 
democracy, and the rule of law, with the Danish Constitution serving as the 
supreme law of the country. 


Constitution of Denmark 
Denmark's Constitution is the fundamental law of the country. It was adopted 
in 1953 and outlines the structure of government, defines fundamental rights 
and freedoms, and establishes the division of powers.”° 


Constitutional Monarchy 


Denmark is a constitutional monarchy, meaning that the monarch serves as 
the ceremonial head of state, while executive powers are exercised by the 
government. The monarch's role is largely symbolic and defined by the 
Constitution. 


Denmark follows a parliamentary system of government. The Parliament, 
known as the Folketing, is the supreme legislative authority in the country. It 
is composed of elected representatives who enact laws, oversee the 
government's activities, and ensure accountability. 


Separation of Powers 


Denmark has a clear separation of powers between the executive, legislative, 
and judicial branches of government.” This separation ensures checks and 
balances, preventing the concentration of power in any single entity. 


Legal Codes 


Denmark follows a civil law system, and its legal framework is primarily 
codified. The legal codes cover various areas of law, including civil law, criminal 
law, commercial law, and administrative law.’* These codes provide the basis 
for legal practice and judicial decision-making. 
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Supreme Court 


The Supreme Court of Denmark is the highest judicial authority in the 
country. It ensures the uniform interpretation and application of the law. The 
Supreme Court primarily hears appeals on points of law and sets legal 
precedents. 


Lower Courts 


Denmark has a hierarchical system of lower courts, including district courts, 
high courts, and the Maritime and Commercial Court. District courts handle 
civil and criminal cases at the local level, while high courts review decisions 
from the district courts. 


Rule of Law 


The Danish legal system upholds the principle of the rule of law, which ensures 
that all individuals and institutions are subject to and governed by the law. The 
rule of law guarantees equal treatment, legal protections, and access to justice 
for all citizens.'?° 


Protection of Human Rights 


Denmark places a strong emphasis on the protection of human rights. The 
Danish Constitution and international human rights treaties ratified by 
Denmark safeguard fundamental rights and freedoms, such as freedom of 
speech, equality, and due process.’** 


Conclusion 


The legal system in Denmark ensures the fair and just administration of 
justice, upholds the rule of law, and protects fundamental rights and freedoms. 
It reflects the country's commitment to democratic principles, equality before 
the law, and access to justice for all citizens. Public law in Denmark deals with 
the legal rules and principles that govern the relationships between the state 
or government and individuals or entities. It focuses on regulating the 
organization, powers, and actions of public authorities, as well as the rights 
and obligations of citizens in relation to the state. 


Sweden 
In Sweden, public law governs the relationship between the state and 
individuals or entities, covering constitutional law, administrative law, criminal 
law, and public international law. Private law regulates relationships between 
individuals or private entities, including civil law, family law, commercial law, 
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and labor law.'° 


While distinct, there may be instances of interaction or 
overlap between these branches. Swedish law is based on civil law traditions, 
influenced by statutes and legal principles from case law, and emphasizes the 


rule of law, individual rights, and access to justice. 


The Constitution of Sweden 
Sweden's Constitution, known as the Instrument of Government 
(Regeringsformen), was adopted in 1974 and came into force in 1975." It 
serves as the fundamental law of the country and establishes the structure of 
government, defines fundamental rights and freedoms, and outlines the 
division of powers. 


Constitutional Monarchy 


Sweden is a constitutional monarchy,”’ where the monarch serves as the 
ceremonial head of state. The King or Queen of Sweden has limited powers, 
and the government exercises executive authority. '”° 


Parliamentary Democracy 


Sweden follows a parliamentary system of government.’? The Parliament, 
known as the Riksdag, is the supreme legislative body in the country. It is 
composed of elected representatives who enact laws, oversee the 
government's activities, and ensure accountability. 


Separation of Powers 


Sweden has a clear separation of powers between the executive, legislative, 
and judicial branches of government. This separation ensures checks and 
balances, preventing the concentration of power in any single entity. 


Legal Codes 


Sweden's legal system is based on a comprehensive system of legal codes.'°° 
The Swedish Civil Code, Penal Code, Code of Judicial Procedure, and 
Administrative Procedure Act are some of the key codes that govern various 
areas of law, such as civil law, criminal law, procedural law, and administrative 
law. 
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Supreme Court 


The Supreme Court of Sweden is the highest judicial authority in the country. 
It ensures the uniform interpretation and application of the law.’ The 
Supreme Court primarily hears appeals on points of law and sets legal 
precedents. 


Lower Courts 


Sweden has a hierarchical system of lower courts, including district courts, 
courts of appeal, and administrative courts. District courts handle civil and 
criminal cases at the local level, while courts of appeal review decisions from 
the district courts. Administrative courts specialize in administrative law 
matters. 


Rule of Law 


The Swedish legal system upholds the principle of the rule of law, which means 
that everyone is subject to the law and equal before the law. The rule of law 
guarantees legal protections, fair treatment, and access to justice for all 
individuals. 


Protection of Human Rights 


Sweden places a strong emphasis on the protection of human rights.” The 
Swedish Constitution and international human rights treaties ratified by 
Sweden safeguard fundamental rights and freedoms, such as freedom of 
expression, equality, and due process. 


Alternative Dispute Resolution 


Sweden promotes alternative dispute resolution methods, such as mediation 
and arbitration, as alternatives to traditional litigation. These methods 
provide parties with more flexibility and can offer faster and more cost- 
effective resolution of disputes. 


Ombudsman 
In Sweden, the Ombudsman institution, known as "Justitieombudsmannen" or 
JO,’** plays an essential role in safeguarding individual rights and overseeing 
the administration of justice."** The Ombudsman, commonly referred to as JO, 
is an independent authority responsible for ensuring that public authorities 
and officials act in accordance with the law and respect citizens' rights. The 
JO's main task is to investigate complaints regarding maladministration or 
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improper actions by public authorities. “°This includes actions that violate 
legal rules, discriminate against individuals, or infringe upon their rights. The 
Ombudsman can initiate investigations, receive complaints from individuals, 
and carry out inquiries to ensure proper adherence to laws and regulations. 
The JO oversees various aspects of public administration, including 
government agencies, courts, police, and other public bodies. It acts as a 
watchdog, monitoring the conduct of public officials and promoting 
transparency, accountability, and the rule of law. The Ombudsman reports to 
the Swedish Parliament (Riksdagen) and submits annual reports on its 
activities, highlighting any systemic issues or recommendations for 
improvement. The JO's role is crucial in upholding citizens' rights and ensuring 
that public authorities operate within the boundaries of the law, promoting 
fairness, equality, and the proper functioning of the Swedish legal system.'°® 


Hence, Sweden's legal system is characterized by its commitment to 
democratic principles, the protection of individual rights, and access to 
justice. It provides a robust framework for the administration of justice and 
the resolution of legal disputes. 


Italy 
In the Italian legal system, public law (diritto pubblico) and private law (diritto 
privato) are two distinct branches that govern different aspects of legal 
relationships and obligations.'’ 


i. Public Law (Diritto Pubblico) in Italy focuses on the relationships 
between the state (government) and individuals or entities. It 
encompasses various areas that regulate the organization, powers, and 
actions of public authorities, as well as the rights and obligations of 
citizens in relation to the state.’** The key areas of public law include: 

a) Constitutional Law (Diritto Costituzionale) establishes the fundamental 
principles and framework of the Italian political system.’*? The Italian 
Constitution (Costituzione) outlines the structure and powers of the 
government, the protection of individual rights, and the division of 
powers between different branches of government. 

b) Administrative Law (Diritto Amministrativo) governs the activities of 
public authorities and their interactions with individuals or private 
entities.'*° It covers administrative procedures, public services, permits 
and licenses, administrative decisions, and the control of administrative 
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actions. Administrative law in Italy is based on statutes, regulations, 
and legal principles derived from case law. 

ii. Criminal Law (Diritto Penale) defines offenses, penalties, and criminal 
procedures in Italy. It encompasses crimes against individuals, 
property, public order, and the state. The Italian Penal Code (Codice 
Penale) serves as the primary legal source for matters related to 
criminal law. 

iii. Public International Law (Diritto Internazionale Pubblico) deals with the 
legal relationships between Italy and other countries or international 
organizations. It covers areas such as treaties, diplomatic relations, 
human rights, and international humanitarian law. 

iv. Private Law (Diritto Privato) in Italy governs the relationships between 
individuals or private entities. It regulates civil rights and obligations, 
contractual agreements, property rights, family law, and torts (civil 
wrongs). The main areas of private law include: 

v. Civil Law (Diritto Civile) in Italy encompasses various aspects, including 
personal status (marriage, divorce, and inheritance), contracts, 
property rights, torts (civil wrongs), and obligations. The Italian Civil 
Code (Codice Civile) serves as the primary legal source for matters 
related to civil law. 

vi. Commercial Law (Diritto Commerciale) governs business activities, 
including company law, commercial contracts, trade regulations, and 
bankruptcy. It covers areas such as commercial transactions, company 
formation and governance, intellectual property, competition law, and 
employment relationships. 

. Labor Law (Diritto del Lavoro) regulates the relationship between 
employers and employees. It encompasses aspects such as employment 
contracts, working conditions, social security, and labor disputes. 

Public law and private law are distinct branches in the Italian legal system, 

there may be instances where these branches interact or overlap.’ It is 

important to note that Italian law is influenced by both statutory law and legal 
principles derived from case law and legal precedents."** These legal principles 
and precedents shape the interpretation and application of the law in specific 


im 


vi 


cases, adding flexibility to the legal system. Italy has a civil law legal system, 
which is based on the Napoleonic Code. 


The legal system in Italy is primarily codified, meaning that laws are enacted 
and organised into codes. The main characteristics of the Italian legal system 
include the following: 
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Italian Constitution 

The Italian legal system is based on the Constitution of the Italian Republic, 
adopted in 1947. ‘It establishes Italy as a democratic republic, guarantees 
fundamental rights, and divides powers among the legislative, executive, and 
judicial branches. The Constitution has been amended but retains its core 
principles. It sets the framework for the legal system, ensuring the rule of law 
and safeguarding individual rights.'’*° The Constitutional Court interprets and 
upholds the Constitution's adherence. 


Legislation 


The Italian Parliament is responsible for enacting laws. Proposed laws are 
typically drafted by the government or individual members of Parliament and 
go through a legislative process.”® Once a law is passed, it is published in the 
Official Gazette of the Italian Republic (Gazzetta Ufficiale) and becomes 
binding. 


Civil Law 


Italy follows a civil law system, which is characterized by the codification of 
laws into comprehensive codes. The main codes in Italy include the Civil Code, 
the Criminal Code, the Code of Civil Procedure, and the Code of Criminal 
Procedure. These codes provide the legal framework for civil, criminal, and 
procedural matters. 


Courts 


The Italian judicial system is divided into multiple levels of courts. At the 
lowest level, there are trial courts that handle cases at the first instance. 
These include civil courts (tribunali civili) and criminal courts (tribunali penali). 
Appellate courts (corti d'appello) review decisions made by the trial courts, 
and the Supreme Court of Cassation (Corte Suprema di Cassazione) is the 
highest court of appeal. 


Magistrates 


The Italian legal system includes both professional judges and lay judges. 
Professional judges are legally trained and appointed to the bench, while lay 
judges are ordinary citizens who participate in the administration of justice. 
Lay judges are involved in certain types of trials, particularly criminal cases. 


Legal Aid 


Italy provides legal aid for those who cannot afford legal representation. The 
state-funded legal aid system (patrocinio a spese dello Stato) ensures that 


144 United Nations High Commissioner for Refugees, Refworld | Constitution of Italy, RBFWORLD, 
https://www.tefworld.org/docid/3ae6b59cc.html (last visited Jul 11, 2023). 

145 Nicola Lupo, The Italian Constitutional Court in Global Constitutional Adjudication, 66 "THE AMERICAN JOURNAL OF 
COMPARATIVE LAw 713 (2018). 

146 The Italian legal system, CANESTRINILEX, https://canestrinilex.com/en/readings/the-italian-legal-system (last visited 
Jul 11, 2023). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 51 


individuals have access to legal services, particularly in criminal and civil 
matters. 


In a nutshell, the Italian legal system is characterized by its commitment to 
democratic principles, the protection of fundamental rights, and the rule of 
law. It provides a framework for the resolution of legal disputes, promotes 
local autonomy, and adheres to international legal standards and cooperation. 


Japan 
The legal system in Japan has experienced significant transformations over the 
course of its history, particularly during the Meiji Era, which marked a period 
of Westernization of Japanese law."*” Within the Japanese legal system, there 
is a distinction between public law (Koho) and private law (Minpo). Here's an 
overview of these two branches: 


Public Law (Koho) in Japan encompasses the legal rules and principles that 
govern the relationships between the state and individuals or entities. It 
regulates the organization, powers, and actions of public authorities, as well as 
the rights and obligations of citizens in relation to the state.'*° The main areas 
of public law include: Constitutional law in Japan is based on the country's 
constitution, known as the "Constitution of Japan" or "Kenpo." It establishes 
the fundamental principles and framework of the Japanese political system, 
including the structure of government, the division of powers, and the 
protection of individual rights. Administrative Law (Gydseihd) governs the 
activities of public authorities and their relationship with individuals or private 
entities. It regulates administrative procedures, public services, permits and 
licenses, and administrative decisions. Administrative law in Japan is primarily 
derived from statutes and administrative regulations. 


Criminal Law (Keihd) defines offenses, penalties, and criminal procedures in 
Japan. It covers crimes against individuals, property, public order, and the 
state. The Japanese Penal Code (Keih3S) is the primary legal source for criminal 
law matters. 


Public International Law (Kokusaiho) deals with the legal relationships between 
Japan and other countries or international organizations. It includes treaties, 
diplomatic relations, human rights, and international humanitarian law. 


Private Law (Minp6) in Japan governs the relationships between individuals or 
private entities. It regulates civil rights and obligations, contractual 
agreements, property rights, family law, and torts. The main areas of private 
law include: 


Civil Law (Minpo) in Japan covers various aspects, including personal status 
(marriage, divorce, and inheritance), contracts, property rights, torts (civil 
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wrongs), and obligations. The Japanese Civil Code (Minpo) is the primary legal 
source for civil law matters. Commercial Law (Shohd) governs business 
activities, including company law, commercial contracts, trade regulations, 
and bankruptcy.® It covers areas such as commercial transactions, 
intellectual property, competition law, and employment relationships. Labor 
Law (Rodoho) regulates the relationship between employers and employees, 
including employment contracts, working conditions, social security, and labor 
disputes.°° While the distinction between public law and private law is clear in 
the Japanese legal system, there are instances where these two branches 
interact or overlap. Additionally, the Japanese legal system incorporates both 
statutory law and legal principles derived from case law and legal precedents, 
reflecting the influence of both legislation and judicial decisions. Here are the 
general features of the current legal system in Japan, primarily based on the 
Showa Constitution of 1946: 


Written Constitution 


Japan's legal system is based on a written constitution, which serves as the 
supreme law of the land.’ The current constitution was adopted in 1946, 
following the end of World War II. 


Sovereignty of the People 


The Japanese Constitution emphasizes the sovereignty of the people, 
recognizing that political power originates from the citizens.” 


Symbolic Role of the Emperor 


According to Article 1 of the Constitution, the Emperor is the symbol of the 
state and the unity of the people, deriving his position from the will of the 
people. The Emperor does not possess political power.'*? 


Rigid Constitution with Flexibility 


The Japanese Constitution is considered rigid, meaning that amendments 
require a special procedure. However, it also allows for flexibility to adapt to 
changing circumstances and social needs.* 
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Renunciation of War 


The Japanese Constitution renounces war as a sovereign right of the nation, 
and the state will not maintain land, sea, or air forces or any other war 
potential.’*> 


Limited Monarchy 


Japan has a limited monarchy, where the Emperor serves as a symbol of 
national unity and has ceremonial duties but does not hold political power. 


Parliamentary Government 


Japan follows a parliamentary system of government, with a bicameral 
legislature known as the National Diet. The government is led by the Prime 
Minister, who is appointed by the Emperor upon the Diet's nomination. 


Unitary Government 


Japan has a unitary system of government, where power is concentrated in the 
central government, although local autonomy is recognized. 


Bicameral System 


The National Diet consists of two chambers: the House of Representatives and 
the House of Councillors. Legislation requires the approval of both chambers. 


Fundamental Rights 


The Japanese Constitution guarantees fundamental rights and freedoms, 
including the freedom of speech, assembly, religion, and the right to equality 
before the law. 


Adult Suffrage 


The Constitution provides for adult suffrage, granting the right to vote to all 
women and men aged 18 and above. 


Supreme Law 


The Constitution is considered the supreme law of Japan, and all other laws 
must be in accordance with its provisions.’*° 


Local Autonomy 


Japan recognizes the importance of local autonomy, allowing local 
governments to manage their own affairs within the framework of national 
laws. 
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Independent Judiciary 


Japan has an independent judiciary, ensuring the separation of powers and the 
impartial administration of justice.'’ 


The judicial system in Japan is organized into multiple levels, including the 
Supreme Court, High Courts, District Courts, and Summary Courts, each with 
its respective jurisdiction. 


The Public Prosecutors 


The Public Prosecutors' Office is responsible for prosecuting criminal cases on 
behalf of the state. 


Conciliation 


Japan places significant importance on conciliation in dispute resolution. 
Various methods, such as pre-trial conciliation (Jidan), conciliation during trial 
(Wakai), mediation (Chotei), and arbitration (Chisai), are utilized to promote 
settlement.'°® 


In conclusion, the legal system in Japan blends traditional and modern 
influences, upholding democratic principles, the rule of law, and the protection 
of fundamental rights. It has evolved to meet the changing needs of society 
while preserving cultural identity. Japan is a constitutional monarchy with a 
parliamentary system guided by a constitution that safeguards individual 
rights. The legal system ensures equal access to justice and upholds the rule of 
law. It combines codified laws with principles from case law, regulating public 
and private relationships. Various branches, including constitutional, 
administrative, criminal, civil, commercial, and labor law, provide a 
comprehensive framework for legal matters and social order. 
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CHAPTER FOUR 
COMMON LAW 


The common law system originated primarily from the rulings of judges 
whose role was to resolve individual disputes. Its main focus was on providing 
specific resolutions for individual cases rather than establishing general rules 
for future conduct. The development of the common law system can be traced 
back to the Anglo-Saxon people, particularly in England. Before the 
establishment of institutional stability under William the Conqueror in 1066,'°° 
English residents, like those in many other societies, were governed by 
unwritten local customs that varied from one community to another and were 
enforced in an often arbitrary manner. 


In 1154, Henry II became the first Plantagenet king and played a significant role 
in institutionalizing the common law. ° He created a unified system of law 
that applied to the entire country, incorporating and elevating local customs 
to a national level. This ended local control and idiosyncrasies, and eliminated 
the need for unreliable criminal accusations and civil claims investigations. In 
this system, juries reached their verdicts by evaluating common local 
knowledge, rather than solely relying on presented evidence. This is a notable 
difference from today's civil and criminal court systems. 


The expansion of the common law system occurred through colonisation." 


Countries such as the United States and Canada, with their distinct 
civilizations, adopted the common law tradition. Other countries that 
embraced common law concepts include Australia, the Union of South Africa, 
Ireland, Sri Lanka, India, Japan, Singapore, New Zealand, Malaysia, Brunei, 
Pakistan, Hong Kong, and many other Commonwealth countries. In the 
common law system, judicial decisions hold more weight than legislative 
enactments. Judges rely on previous decisions in actual disputes rather than 
abstract codes and text. The principle of stare decisis requires judges to 
adhere to previously decided cases or precedents when the facts are 
substantially the same.'** Under the common law system, disputes are settled 
through argument and evidence. Parties present their cases before a judge or 
jury, who evaluate the evidence, apply appropriate legal principles to the facts, 
and render a judgment in favor of one of the parties. 
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United Kingdom 

During the Anglo-Saxon period, the legal system in the United Kingdom relied 
on the Law of Customs, with various courts serving specific functions. °The 
Shire Court maintained law and order within the counties, handling civil and 
criminal matters. The Hundred Court resolved local disputes and minor 
offenses in smaller administrative divisions. The Franchise Courts oversaw 
specific jurisdictions, ensuring peace and justice. With the Norman Conquest 
came the introduction of Common Law, where the Curia Regis assisted the 
king in administering justice. Common Law courts like the Court of Exchequer 
dealt with financial matters, the Court of Common Pleas handled civil cases, 
and the Court of King's Bench had jurisdiction over criminal and crown-related 
cases. Ecclesiastical courts administered Canon Law for Church matters, while 
Maritime Courts addressed maritime trade disputes. From 1485 to 1832, equity 
courts complemented Common Law, providing fair outcomes beyond strict 
legal rules. In the modern period since 1837, the legal system has further 
evolved, with the Judiciary Act of 1873 reforming the judiciary and establishing 
a more organized structure. 


The legal system in the United Kingdom comprises both public law and private 
law, governing different aspects of society. Public law focuses on the 
relationship between the state and its citizens, as well as the regulation of 
public institutions. It encompasses constitutional law, administrative law, and 
criminal law. Constitutional law establishes the fundamental principles and 
structures of government, including the powers and limitations of the 
executive, legislative, and judicial branches. Administrative law governs the 
actions of public authorities, ensuring they act within the law and maintain 
procedural fairness. Criminal law addresses offenses against the state, such as 
crimes against individuals, property, or public order, and establishes rules for 
investigation, prosecution, and punishment. 


Private law, on the other hand, governs interactions between individuals, 
corporations, and organizations in society. It encompasses contract law, tort 
law, family law, property law, and commercial law.'** Contract law regulates 
agreements and obligations between parties, ensuring the validity and 
enforceability of contracts. Tort law deals with civil wrongs, providing 
remedies for harm or injury caused by others' actions.’ Family law covers 
matters like marriage, divorce, custody, and adoption. Property law governs 
ownership, use, and transfer of property, while commercial law regulates 
business transactions and includes areas such as company law, intellectual 
property law, and commercial contracts.'®* 
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The distinction between public law and private law is crucial as it determines 
the rights, duties, and legal remedies available to individuals and entities.’®’ 
Public law focuses on the relationship between the state and its citizens, 
upholding the rule of law, protecting individual rights, and promoting the 
public interest. Private law, on the other hand, addresses rights and 
obligations between private parties, facilitating commerce, resolving disputes, 
and maintaining order within private relationships. 


The Constitution of the United Kingdom 
The constitution of the United Kingdom comprises both written and unwritten 
constitutional documents. Written documents, such as the Magna Carta of 
1215, Petition of Rights of 1628, and Bill of Rights Act of 1689, have played 
crucial roles in shaping the constitutional framework.'®® 


Parliamentary sovereignty 


Parliament is considered the supreme authority in the United Kingdom, and its 
decisions hold significant weight. The principle of parliamentary sovereignty 
means that Parliament has the power to make or change laws and is not bound 
by previous legislation. 


Unitary Constitution 


The United Kingdom has a unitary constitution, meaning that ultimate power 
rests with the central government. There is no formal division of powers 
between central and regional governments, as seen in federal systems. 


A flexible Constitution 


The British constitution is flexible and adaptable. It can be amended or 
modified through legislation without the need for a special procedure. 


A Parliamentary Form of Government 


The United Kingdom follows a parliamentary system of government, where 
the executive branch is accountable to the legislature. The Prime Minister and 
the Cabinet are responsible for executing government policies. 


A bicameral legislature 


The UK has a bicameral parliament consisting of the House of Commons and 
the House of Lords. The House of Commons represents the elected 
representatives, while the House of Lords comprises appointed members, 
including life peers and bishops.’®? 
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The rule of law 


The principle of the rule of law ensures that everyone is subject to the law, 
including the government. It promotes fairness, justice, and equality.'”° 


Separation of powers 


Although the United Kingdom does not have a strict separation of powers, 
there is a degree of separation between the executive, legislative, and judicial 
branches. Each branch has distinct functions and responsibilities. 


A blend of Monarchy, Aristocracy, and Democracy 


The United Kingdom has a constitutional monarchy where the monarch serves 
as the ceremonial head of state. The influence of aristocracy is also evident in 
the House of Lords.'’” However, democracy prevails through the elected House 
of Commons and the representation of the people. 


British Judiciary 


The judiciary in the United Kingdom does not have a uniform organizational 


structure. Instead, it consists of various courts with different jurisdictions and 


responsibilities.’ 


The guardian of human liberties 


The judiciary plays a crucial role in protecting individual rights and liberties. It 
ensures that laws and actions of the government adhere to constitutional 
principles.'”* 


Absence of judicial review 


Unlike some other countries, the United Kingdom does not have a formal 
system of judicial review where courts can invalidate laws passed by 
Parliament.” 


No separate administrative courts 


In the UK, there is no distinct system of administrative courts. 
Administrative matters are typically handled within existing courts or 
tribunals. 
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Integration of courts of England and Wales 


The courts in England and Wales have been integrated into a unified system to 
ensure consistency and efficiency in the administration of justice. 


Jury system 


The United Kingdom maintains a tradition of using juries in criminal trials, 


where a group of citizens assesses the evidence and determines guilt or 


innocence.'”> 


High quality of justice 


The British judiciary is known for its expertise, impartiality, and 
professionalism, ensuring the delivery of justice to the highest standards. 


Independent judiciary 


The judiciary in the United Kingdom operates independently from political 
influence, enabling fair and unbiased decision-making. The United Kingdom's 
judicial organisation includes various courts: 


Civil courts 


These courts handle civil disputes, including matters related to contracts, 
property, family, and personal injury.'”® 


The Superior Court 


This court comprises the Supreme Court, which is the highest appellate court, 
and the Senior Courts of England and Wales, which include the Court of Appeal 
and the High Court. 


Judicial Committee of the Privy Council 


This committee serves as the highest court of appeal for certain 
Commonwealth countries and oversees cases related to constitutional and 
other matters. 


Court of Appeal (Civil Division) 
This court handles appeals from the High Court and deals with civil matters. 
The High Court of Justice 


The High Court is responsible for hearing both civil and criminal cases of 
significant importance. It consists of several divisions, including the Queen's 
Bench Division, the Chancery Division, and the Family Division. 
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The Queen's Bench Division 


This division of the High Court deals with a wide range of matters, including 
original jurisdiction, appellate jurisdiction, and supervisory jurisdiction. 


Additionally, there are specialized courts like the Family Division, County 
Court, Criminal Courts, Magistrates' Court, and various other tribunals and 
courts for specific areas of law. 


Court of Justice of the European Communities 


European Union law had a significant influence on the legal system of the 
United Kingdom during its membership and the European Union, recognized 
the primacy of European Community law and incorporated it into domestic 
legislation. 


House of Lords 


Before the establishment of the Supreme Court, the House of Lords played a 
crucial role in creating legal precedents.’”’ 


Precedent in pursuit of public and private laws 


Precedents set by higher courts serve as binding or persuasive sources of law 
for lower courts. The legal system in the United Kingdom relies on statutes 
enacted by Parliament, common law principles established by courts, and legal 
precedents.’ The judiciary plays a vital role in interpreting and applying the 
law, while legal professionals such as barristers and solicitors provide legal 
advice and represent individuals and organizations in legal proceedings. 


Therefore, In England and Wales, Scotland, and Northern Ireland, private law 
governs interactions among individuals and entities, dealing with contracts, 
property rights, torts, and family law. Each jurisdiction has its legal principles, 
with England and Wales following common law, Scotland blending common law 
and civil law, and Northern Ireland adhering to common law. Private disputes 
are resolved in courts, relying on precedents and applicable laws for fair 
resolutions. 


On the other hand, public law governs the relationship between individuals and 
the government or state. Constitutional law establishes government structure 
and powers, ensuring compliance with the Constitution. Administrative law 
regulates government actions for transparency and accountability, while 
criminal law addresses offenses against the state, ensuring due process in 
criminal trials. Each jurisdiction has its highest court and lower courts for 
public law matters, upholding the rule of law, protecting public interests, and 
maintaining governance. 
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Ireland 

Ireland's legal system combines common law principles inherited from the 
British legal system with statutory laws enacted by the Irish Parliament.'? The 
judiciary plays a crucial role in interpreting and applying the law. The Supreme 
Court of Ireland, as the highest judicial authority, ensures the constitutionality 
of laws and provides final interpretations. The High Court and lower courts 
handle a wide range of civil and criminal cases.'®° In Ireland's legal system, 
distinct areas of public law and private law govern various aspects of society. 


Public law concentrates on the relationship between the state and its citizens, 
as well as the regulation of public institutions.'*' It encompasses constitutional 
law, administrative law, and criminal law. Constitutional law establishes the 
fundamental principles and structures of government, including the powers 
and limitations of the executive, legislative, and judicial branches, as well as 
safeguarding individual rights and freedoms. Administrative law oversees the 
actions and decisions of public authorities, ensuring compliance with the law 
and maintaining procedural fairness.'*? Criminal law addresses offenses against 
the state and society, outlining procedures for investigation, prosecution, and 
punishment. 


Private law governs interactions between individuals, corporations, and 
organizations. It encompasses contract law, tort law, family law, property law, 
and commercial law. Contract law regulates agreements and obligations 
between parties, ensuring the validity and enforceability of contracts.’®* Tort 
law addresses civil wrongs, providing remedies for harm or injury caused by 
others. Family law encompasses matters such as marriage, divorce, custody, 
and adoption.'** Property law governs ownership, use, and transfer of 
property. Commercial law regulates business transactions, including company 
law and intellectual property rights.’®° The legal system in Ireland is based on 
the Constitution of Ireland, which was adopted in 1937.'°° 


Constitution of Ireland 
Written constitution 


The Constitution of Ireland is a written document that outlines the 
fundamental principles and structures of the government. It serves as the 
supreme law of the land.'®’ 
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Sovereign state: The Constitution establishes Ireland as a sovereign and 
independent state. 


Referendum 


The Constitution provides for the use of referendums to make changes or 
amendments to the Constitution. This ensures that major decisions affecting 
the constitutional framework receive direct input from the people. 


President 


The President of Ireland is the ceremonial head of state and performs various 
official duties. 


The national parliament 


The Oireachtas is the national parliament of Ireland, consisting of the 
President and two houses, the Dail Eireann (House of Representatives) and the 
Seanad Eireann (Senate).'® 


The government 


The government, led by the Taoiseach (Prime Minister), exercises executive 
power and is responsible for governing the country. 


The Council of State 


This advisory body, chaired by the President, provides counsel and guidance 
on important matters. 


The Comptroller and Auditor 
This office ensures financial accountability and audits government accounts. 
Fundamental rights 


The Constitution guarantees fundamental rights and freedoms to all 
individuals in Ireland. 


Directive Principles of state policy 


The Constitution also includes directive principles of state policy, which are 
guidelines for the government to follow in promoting the general welfare and 
well-being of the citizens.’®° 


The judiciary 


The judiciary is responsible for interpreting and applying the law. It is 
independent and separate from the legislative and executive branches. The 
Irish court system consists of various courts, including the Supreme Court, the 
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Court of Appeal, the High Court, and lower courts such as the Circuit Court 
and District Court. 


No invalidation of legislative acts 


The Irish courts do not have the power to invalidate legislative acts on 
constitutional grounds. However, they can issue declarations of inconsistency 
if a law conflicts with the Constitution.'° 


Trial of offences 


The courts are responsible for the trial of offences, ensuring fair proceedings 
and adherence to the principles of natural justice. The Constitution defines 
treason and establishes the legal framework for prosecuting treason offences. 


Reference of bills to the Supreme Court 


The President of Ireland may refer bills to the Supreme Court to determine 
whether they comply with the Constitution. 


The Attorney Journal 


The Attorney Journal is a legal publication that provides updates and 
information on legal matters in Ireland. 


Therefore, In Ireland, the legal system safeguards individual rights and 
enforces legal relationships between private parties in the private law context. 
It ensures valid contracts, protects property rights, and remedies civil wrongs. 
Decisions are based on precedents and applicable laws, maintaining a just and 
orderly society. In the public law context, the system safeguards 
constitutional rights, oversees government actions, and ensures transparency, 
accountability, and fairness through administrative law. Criminal law 
addresses offenses against the state, and courts uphold due process. 


United States of America 
The legal system of the United States is based on a combination of federal and 
state laws. The judiciary plays a critical role in interpreting and applying the 
law.’* The Supreme Court of the United States serves as the highest judicial 
authority, responsible for interpreting the Constitution and ensuring legal 
consistency throughout the country. Federal and state courts, including 
district courts, appellate courts, and specialty courts, handle a wide range of 
civil and criminal cases.'*” In the legal system of the United States, there are 
distinct areas of law that govern different aspects of society. Public law 
primarily focuses on the relationship between the government and its citizens, 
as well as the regulation of public institutions. It encompasses constitutional 
law, administrative law, and criminal law. Constitutional law establishes the 
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fundamental principles and structures of government, including the powers 
and limitations of the federal and state governments, as well as the protection 
of individual rights and freedoms. Administrative law governs the actions and 
decisions of administrative agencies, ensuring they act within the law and 
uphold procedural fairness. Criminal law addresses offenses against the state 
and society, establishing rules for investigation, prosecution, and punishment. 


Private law governs the relationships and interactions between individuals, 
corporations, and organizations in society. It includes areas such as contract 
law, tort law, family law, property law, and commercial law. Contract law 
regulates agreements and obligations between parties, ensuring the validity 
and enforceability of contracts. Tort law deals with civil wrongs, providing 
remedies for harm or injury caused by the actions of others. Family law covers 
matters such as marriage, divorce, custody, and adoption. Property law 
governs ownership, use, and transfer of property. Commercial law regulates 
business transactions, including contract law, intellectual property law, and 
corporate law. '%° 


The United States Constitution, drafted in 1787, established the framework for 
the American government and safeguarded fundamental rights.’ It replaced 
the Articles of Confederation, addressing weaknesses in governance. The 
Constitution created a federal system with separate branches of government 
and a division of powers. To protect individual liberties, the Bill of Rights was 
added in 1791. The Constitution remains the foundation of American law, 
having been amended 27 times.’ It symbolizes democratic principles and 
influences the nation's governance and policies. 


American Constitution 
Written character 


The American Constitution is a written document that outlines the 
fundamental principles and framework of the government.’ It serves as the 
supreme law of the land and provides the basis for all other laws and 
regulations. 


Federal character 


The United States operates as a federal system, where power is divided 
between the federal government and individual state governments. The 
Constitution grants specific powers to the federal government while reserving 
other powers to the states.” 
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Legislative power 


The Congress has legislative powers over various areas listed in Article 1, 
Section 8 of the Constitution. These powers include taxation, regulation of 
commerce, establishment of post offices, declaring war, raising armies, and 
more. 


Presidential form of government 


The United States follows a presidential form of government, where the 
President serves as the head of state and head of government. The President 
is elected by the people and has significant executive powers. 


Dual citizenship 


The United States recognizes dual citizenship, allowing individuals to hold 
citizenship of both the United States and another country. 


Bicameral legislature 


The United States Congress consists of two chambers: the Senate and the 
House of Representatives. This bicameral structure ensures representation 
from both the states and the population. 


Republican 


The United States is a republican form of government, where representatives 
are elected by the people to make decisions on their behalf. 


Judicial review 


The principle of judicial review allows the Supreme Court to review the 
constitutionality of laws and executive actions. This power ensures that laws 
and actions are in accordance with the Constitution. 


Separation of powers 


The Constitution separates powers among the three branches of government: 
the legislative, executive, and judicial. This division ensures a system of checks 
and balances, preventing any one branch from becoming too powerful. 


Popular sovereignty 


The concept of popular sovereignty means that the ultimate source of political 
power rests with the people. The government derives its authority from the 
consent of the governed. 


Checks and balances 


The Constitution establishes a system of checks and balances to prevent any 
one branch of government from dominating the others. Each branch has the 
ability to limit the powers of the other branches. 
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Bill of Rights 


The first ten amendments to the Constitution, known as the Bill of Rights, 
guarantee individual liberties and protect citizens' rights from government 
interference. 


Rigidity 
The American Constitution is relatively rigid, meaning that it requires formal 
amendments to make significant changes. Amendments require a complex 


process involving approval from two-thirds of both houses of Congress and 
ratification by three-fourths of the states. 


Amendment 


The Constitution can be amended to reflect changing times and societal needs. 
The amendment process allows for modifications to the Constitution through a 
specified procedure. 


Sources of American law 


Judicial decisions and precedents set by courts shape the interpretation and 
application of the law.Laws enacted by federal and state legislatures are 
considered primary sources of American law. Executive orders and actions 
taken by the President can have legal significance. The American Code or 
Revised Laws consolidate and codify existing laws to provide a comprehensive 
legal framework. 


The court system in the United States 
Supreme Court 


The Supreme Court is the highest court in the country and serves as the final 
court of appeal. It also exercises the power of judicial review. 


Federal Court System 


The federal court system consists of district courts, which are trial courts; 
federal courts of appeals, which hear appeals from the district courts; and 
special federal courts that handle specific types of cases, such as tax courts, 
customs courts, and more. 


Hence, the United States has a complex and extensive legal system that 
ensures the rule of law and protects individual rights and liberties. 


In a nutshell, In the US legal system, there are two main branches of law: 
private law and public law. Private law regulates interactions between 
individuals or entities, covering areas like contracts, property, and family. 
Public law governs the relationship between individuals and the government, 
encompassing constitutional, administrative, criminal, and international law. 
Private law deals with disputes between private parties, while public law 
focuses on protecting public interests and regulating government actions. 
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Both branches rely on the common law tradition and precedents for consistent 
interpretation and application of the law. 


Canada 

Canada's legal system combines common law principles inherited from the 
British legal system with civil law principles inherited from French legal 
traditions,’*® particularly in the province of Quebec.’ The judiciary plays a 
critical role in interpreting and applying the law, with the Supreme Court of 
Canada serving as the highest judicial authority. °° The Supreme Court is 
responsible for interpreting the Canadian Constitution and ensuring legal 
consistency across the country. Provincial and territorial courts, as well as 
federal courts, handle a wide range of civil and criminal cases. Within the legal 
system, there are distinct areas of public law and private law that govern 
different aspects of society. Public law focuses on the relationship between 
the state and its citizens, encompassing constitutional law, administrative 
law, and criminal law. Constitutional law establishes the fundamental 
principles and structures of government, administrative law regulates public 
authorities, and criminal law addresses offenses against the state and 
society.*" Private law governs relationships between individuals, corporations, 
and organizations. It includes contract law, tort law, family law, property law, 
and commercial law, regulating agreements, civil wrongs, family matters, 
property ownership, and business transactions. 


The legal system of Canada is based on the Constitution of Canada, which was 
first established in 1867 and has undergone several amendments.’ The 
Constitution affirms Canada as a fully sovereign and independent state. 


Constitution of Canada 
Written constitution 


The Constitution of Canada is a written document that outlines the 
fundamental principles and structures of the government. It serves as the 
supreme law of the land. 


A federal constitution 


Canada has a federal system of government, where powers are divided 
between the federal government and the provinces. The Constitution 
delineates the powers and responsibilities of each level of government. 
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Rigidity cum flexibility 


The Canadian Constitution has elements of both rigidity and flexibility. Some 
parts, such as the division of powers, require formal amendment, while other 
parts can be amended more easily. 


Charter of Rights and Freedoms 


The Canadian Charter of Rights and Freedoms, enacted in 1982, is a significant 
part of the Constitution. It guarantees fundamental rights and freedoms to all 
individuals in Canada and ensures the protection of these rights by the courts. 


Equalization 


The Canadian Constitution includes provisions for equalization, which aims to 
reduce fiscal disparities among provinces and ensure a certain level of public 
services across the country.* 


Parliamentary form of government 


Canada follows a parliamentary system, where the executive branch is 
accountable to the legislature. The Prime Minister, who is the head of 
government, and the Cabinet are responsible for implementing government 
policies. 


Bicameral legislature 


The Canadian Parliament consists of two houses: the House of Commons and 
the Senate. The House of Commons represents the elected representatives, 
while the Senate includes appointed members. 


Provision of referendums 


The Canadian Constitution allows for the use of referendums on certain 
matters, giving the people an opportunity to directly participate in decision- 
making. 


Bilingualism - English and French 


Canada recognizes both English and French as official languages. Court 
proceedings and legal documents are conducted in either English or French, 
depending on the jurisdiction. 


The Supreme Court 


The Supreme Court of Canada is the highest court in the country and consists 
of nine judges.*% It has the final authority on constitutional and legal issues 
and hears appeals from lower courts. 
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The Federal Court 


The Federal Court of Canada handles cases related to federal matters, such as 
immigration, intellectual property, and administrative law.?° 


Country courts 


Each province and territory in Canada has its own system of country or 
provincial courts, which deal with a wide range of matters, including criminal, 
civil, and family cases. 


These lower courts handle less serious criminal offenses and minor civil 
disputes.*°° 


The magistrates’ courts 


Magistrates' courts, also known as provincial courts, deal with summary 
offenses, traffic violations, and other minor legal matters. 


Court language 


Article 19 of the Charter guarantees that court proceedings can be conducted 
in either English or French, depending on the linguistic rights of the accused. 


Enforcement (access to courts) 


The Canadian legal system ensures that individuals have access to the courts 
to enforce their legal rights and seek redress for grievances.?°” 


The Constitution of Canada and the judicial system work together to protect 
individual rights and liberties, ensure the rule of law, and provide a fair and 
accessible justice system for all Canadians.” 


In conclusion, In Canada, the legal system distinguishes between private and 
public laws. Federal public laws deal with matters under the federal 
government's jurisdiction, such as constitutional law, criminal law, and 
immigration law. Provincial laws, enacted by provincial legislatures, cover 
areas within their jurisdiction, including family law, property law, and 
education. Both levels of government may also address private matters 
through private laws. Some areas, like contract and tort law, fall under both 
federal and provincial jurisdiction, with the division of authority defined in the 
Constitution Act, 1867. 


Australia 
Australia operates under a legal system based on common law principles 
inherited from the British legal system.” Australia's legal system is based on 
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a combination of common law principles inherited from the British legal 
system and statutory laws enacted by the Commonwealth and state 
parliaments. The judiciary plays a vital role in interpreting and applying the 
law. *°The High Court of Australia is the highest judicial authority, responsible 
for ensuring the constitutional validity of laws and resolving disputes of 
national significance. Federal and state courts, such as the Federal Court and 
Supreme Courts, handle a wide range of civil and criminal cases. In the legal 
system of Australia, there are distinct areas of public law and private law that 
govern different aspects of society.”" 


Public law in Australia primarily focuses on the relationship between the state 
and its citizens, as well as the regulation and governance of public institutions. 
It encompasses constitutional law, administrative law, and criminal law.*” 
Constitutional law establishes the fundamental principles and structures of 
government, including the powers and limitations of the Commonwealth and 
state governments.” Administrative law governs the actions and decisions of 
public authorities, ensuring they act within the law and uphold procedural 
fairness.** Criminal law addresses offenses against the state and society, 
establishing rules for investigation, prosecution, and punishment.” 


Private law in Australia governs the relationships and interactions between 
individuals, corporations, and organizations in society.*° It includes areas such 
as contract law, tort law, family law, property law, and commercial law. 
Contract law regulates agreements and obligations between parties, ensuring 
the validity and enforceability of contracts. Tort law deals with civil wrongs, 
providing remedies for harm or injury caused by the actions of others. Family 
law covers matters such as marriage, divorce, custody, and property 
settlement. Property law governs ownership, use, and transfer of property.*”” 
Commercial law regulates business transactions, company law, and intellectual 
property rights. 


Australian Constitution 
A union between independent states 


The Constitution of Australia establishes a federal system where power is 
shared between the central government and individual states. 
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A federal constitution 


Australia is a federal nation, with powers divided between the federal 
government and the states. 


Parliamentary government 


Australia follows a parliamentary system, with a democratically elected 
Parliament responsible for making laws and governing the country. 


Equal representation in the Senate 


The Senate provides equal representation for each state, regardless of its 
population size, ensuring a balance between smaller and larger states.” 


States!’ constitutions 


The Constitution recognizes and respects the individual constitutions and 
governments of the states. 


Inter-state commission 


The Constitution allows for establishing an Inter-state Commission to 
promote cooperation and resolve disputes between the states. 


Separation of powers 


The Australian Constitution divides powers among the legislature, executive, 
and judiciary, ensuring a system of checks and balances.*” 


Civil liberties 


The Constitution guarantees certain civil liberties and human rights to 
individuals, protecting their freedoms and liberties. 


Rigid constitution 


The Australian Constitution can only be amended through a formal process 
requiring a referendum. 


Independent judiciary 


The judiciary in Australia is independent and impartial, ensuring the fair 
interpretation and application of the law.”*° 


The Federal Judicature (The High Court) 


The High Court of Australia is the highest court in the country. It has both 
appellate and original jurisdiction, meaning it can hear appeals from lower 
courts and also handle certain cases directly. 
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Appellate jurisdiction 


The High Court acts as the final court of appeal for both federal and state 
matters, ensuring the consistency and interpretation of laws. 


Original jurisdiction 


The High Court has original jurisdiction in certain matters, including disputes 
between states or constitutional matters. 


The Federal Court 


The Federal Court of Australia deals with federal matters, including disputes 
related to corporations, trade practices, immigration, and _ intellectual 


property. 
The Family Court 


The Family Court of Australia specializes in family law matters, including 
divorce, child custody, and property settlements. 


State courts 


Each state and territory in Australia has its own court system, dealing with a 
range of matters such as criminal offenses, civil disputes, and family law cases. 


The legal system in Australia upholds the rule of law, protects individual 
rights, and ensures the administration of justice. It maintains a balance 
between federal and state powers and provides an independent judiciary to 
interpret and apply the law consistently across the country. 


Singapore 

In the legal system of Singapore, there are distinct areas of public law and 
private law that govern different aspects of society.*”' Public law in Singapore 
focuses on the relationship between the state and its citizens, as well as the 
regulation and governance of public institutions. It encompasses 
constitutional law, administrative law, and criminal law. Constitutional law 
establishes the fundamental principles and structures of government, 
including the powers and limitations of the executive, legislative, and judicial 
branches. Administrative law governs the actions and decisions of public 
authorities, ensuring they act within the law and uphold procedural fairness. 
Criminal law addresses offenses against the state and society, setting out 
rules for investigation, prosecution, and punishment.” 


Private law in Singapore governs the relationships and interactions between 
individuals, corporations, and organizations in society. It includes areas such 
as contract law, tort law, family law, property law, and commercial law. 
Contract law regulates agreements and obligations between parties, ensuring 
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the validity and enforceability of contracts. Tort law deals with civil wrongs, 
providing remedies for harm or injury caused by the actions of others. Family 
law covers matters such as marriage, divorce, custody, and adoption. Property 
law governs ownership, use, and transfer of property. Commercial law 
regulates business transactions, company law, and intellectual property 
rights. Singapore's legal system is based on a combination of common law 
principles derived from English law and statutory laws enacted by the 
Singapore Parliament. The judiciary plays a significant role in interpreting and 
applying the law. The Supreme Court of Singapore is the highest judicial 
authority, consisting of the Court of Appeal and the High Court. The 
Subordinate Courts, including the State Courts and the Family Justice Courts, 
handle a wide range of civil and criminal cases. 


The legal system in Singapore is based on the Constitution of the Republic of 
Singapore, which was adopted in 1963 and has undergone amendments over 
the years.?° 


The Constitution of the Republic of Singapore 1963 
The Constitution of Singapore is a written document that provides the legal 
framework for the governance of the country. Restrictions on the 
parliamentary discussion of conduct of a judge of the Supreme Court. The 
Constitution imposes restrictions on parliamentary discussions regarding the 
conduct of judges of the Supreme Court. This is to safeguard the independence 
and integrity of the judiciary. 


Sovereign Republic 


The Constitution establishes Singapore as a sovereign and independent 
republic. The Singaporean Constitution has elements of rigidity, requiring 
formal amendment procedures for significant changes. The Constitution 
guarantees fundamental rights and liberties to individuals, such as freedom of 
speech, assembly, and religion. 


A democratic form of government 


Singapore follows a democratic system of government, where citizens have 
the right to vote in elections to choose their representatives. The President of 
Singapore is an elected position, serving a fixed term of 6 years. The President 
plays a ceremonial role and acts as a guardian of Singapore's reserves and 
integrity. 


Independent judiciary 


The judiciary in Singapore operates independently of the legislative and 
executive branches, ensuring impartiality in the administration of justice. 
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Advisory opinion 


The President of Singapore can seek the advisory opinion of the Supreme 
Court on matters of public importance or legal interpretation.*** 


Jurisdiction to determine questions as to the validity of a presidential 
election 


The Supreme Court has jurisdiction to determine questions relating to the 
validity of a presidential election, ensuring the integrity and fairness of the 
electoral process.?*° 


The legal system in Singapore emphasizes the rule of law, protects individual 
rights and liberties, and ensures the independence of the judiciary. It provides 
a framework for democratic governance and strives to maintain the integrity 
and stability of the nation. 


South Africa 
In the legal system of South Africa, there are distinct areas of public law and 
private law that govern different aspects of society.**° Public law in South 
Africa focuses on the relationship between the state and its citizens, as well as 
the regulation and governance of public institutions.*®” It encompasses 
constitutional law, administrative law, and criminal law. Constitutional law is 
of particular significance in South Africa as it establishes the fundamental 
principles and structures of government, including the protection of human 
rights and the division of powers between the executive, legislative, and 
judicial branches. Administrative law governs the actions and decisions of 
public authorities, ensuring they act within the law and uphold procedural 
fairness.**® Criminal law addresses offenses against the state and society, 
setting out rules for investigation, prosecution, and punishment. Private law 
in South Africa governs the relationships and interactions between individuals, 
corporations, and organizations in society.”*° It includes areas such as contract 
law, delict (tort) law, family law, property law, and commercial law. Contract 
law regulates agreements and obligations between parties, ensuring the 
validity and enforceability of contracts. Delict law deals with civil wrongs, 
providing remedies for harm or injury caused by the actions of others. Family 
law covers matters such as marriage, divorce, custody, and adoption. Property 
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law governs ownership, use, and transfer of property.*°° Commercial law 
regulates business transactions, company law, and intellectual property 
rights. 


South Africa has a unique legal system influenced by a combination of Roman- 
Dutch law, English common law, and the country's constitutional principles. 
The Constitution of South Africa is the supreme law of the land, and the 
judiciary plays a crucial role in interpreting and applying the law. The 
Constitutional Court is the highest court in constitutional matters, while other 
courts, such as the High Court and Magistrates' Courts, handle a wide range of 
civil and criminal cases.**' The legal system in South Africa has evolved over 
time, reflecting the country's history and constitutional developments. The 
legal system in South Africa was initially established under the South Africa 
Act of 1910, which governed the Union of South Africa and provided the 
framework for government institutions.?% 


The Constitution of South Africa, adopted in 1996, marked the end of 
apartheid and the transition to democracy.*** It emphasizes human rights, 
equality, and access to education and healthcare. It establishes a multi-party 
democratic system with separation of powers and an independent judiciary. 
The Constitution addresses historical injustices, promotes social and economic 
equality, and has played a crucial role in shaping democratic governance and 
protecting fundamental rights.*** It has been amended to address specific 
issues but maintains its core principles and values. 


Written constitution 


The current Constitution of South Africa is a written document that serves as 
the supreme law of the country. South Africa is a sovereign republic, with its 
own government and independent decision-making powers. 


Human dignity 


The Constitution emphasizes the respect for human dignity and promotes the 
equal worth and value of all individuals. 


Non-racial discrimination and no sexism 


The Constitution prohibits racial discrimination and sexism, aiming to ensure 
equality and non-discrimination for all citizens. 
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Supremacy of the Constitution and the rule of law 


The Constitution is supreme and serves as the ultimate legal authority in 
South Africa. The rule of law ensures that all individuals and institutions are 
subject to the law. The Constitution establishes universal adult suffrage, 
allowing all adult citizens to vote. Regular elections and a multiparty system 
ensure accountability, responsiveness, and openness in the democratic 
government. 


Fundamental rights 


The Constitution guarantees fundamental rights and freedoms, such as 
equality, freedom of expression, religion, and association, and the right to a 
fair trial. 


Cooperative government 


The Constitution promotes cooperative governance between the national 
government, provincial governments, and local governments, facilitating 
effective service delivery and collaboration. 


Federal form of government 


South Africa follows a federal form of government, where powers are divided 
between the national government and nine provincial governments. 


Democratic form of government 


South Africa operates under a democratic system, with elected 
representatives in government and the protection of democratic principles. 


State institutions supporting constitutional democracy 


The Constitution establishes various state institutions that support and 
uphold constitutional democracy. These institutions include the Public 
Protector, the South African Human Rights Commission, and the Commission 
for Gender Equality. 


Judicial authority 


The judicial authority in South Africa is vested in the courts, which are 
independent and impartial.**° 


The Constitutional Court 


The Constitutional Court is the highest court in constitutional matters and 
ensures the protection of constitutional rights and the interpretation of the 
Constitution. 
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High Court 


The High Court is a superior court that deals with a broad range of civil and 
criminal matters. 


Magistrate Court and other courts: The Magistrate Court handles less serious 
criminal offenses and certain civil cases. Other specialized courts, such as the 
Labour Court and the Land Claims Court, address specific areas of law. 


Court procedures 


The legal system in South Africa follows established court procedures to 
ensure fairness, transparency, and adherence to the principles of natural 
justice. 


Powers of the courts in constitutional matters: The courts have the power to 
hear and decide cases involving constitutional matters and ensure that laws 
and actions comply with the Constitution. 


Inherent power of courts 


The courts have inherent powers to protect and enforce their own authority 
and to ensure the administration of justice. 


The legal system in South Africa reflects the commitment to 
constitutionalism, the protection of fundamental rights, and the promotion of 
democracy and equality. It provides mechanisms for the resolution of legal 
disputes, upholds the rule of law, and ensures the functioning of democratic 
governance. 


Right to Privacy 


In South Africa, the right to privacy is protected under the Constitution of the 
Republic of South Africa, 1996.*°° While the Constitution does not explicitly 
mention a right to privacy, it is implied and has been interpreted by the courts 
as an integral part of the right to dignity. Section 14 of the Constitution 
guarantees the right to privacy, stating that "everyone has the right to 
privacy, which includes the right not to have their person, home, or property 
searched, their possessions seized, the privacy of their communications 
infringed upon, or the privacy of their correspondence infringed upon." This 
provision ensures that individuals have control over their personal information 
and the ability to maintain their privacy. The right to privacy in South Africa 
extends to various aspects of an individual's life, including personal and family 
life, communications, personal data, and bodily integrity. It protects 
individuals from unlawful searches and seizures, unauthorized interceptions of 
communications, and the disclosure of personal information without consent. 
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The Constitutional Court of South Africa has played a significant role in 
developing the right to privacy through its interpretation of the Constitution. 
It has recognized that privacy is a fundamental human right that must be 
respected and balanced against other competing rights and interests, such as 
national security or the investigation of crime. In addition to the Constitution, 
South Africa has legislation that specifically addresses privacy concerns. The 
Protection of Personal Information Act (POPIA) was enacted in 2013 and 
became fully effective on July 1, 2021.*°” POPIA regulates the processing and 
protection of personal information by public and private entities, aiming to 
safeguard individuals' privacy rights and ensure the responsible handling of 
personal data. 
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CHAPTER FIVE 
LEGAL SYSTEM IN INDIA 


The legal system in India is based on a lengthy written constitution that 
was enacted in 1950. India's legal system is based on a combination of common 
law principles inherited from the British legal system and statutory laws 
enacted by the Indian Parliament.*°* The judiciary plays a vital role in 
interpreting and applying the law. The Supreme Court of India is the highest 
judicial authority, responsible for safeguarding the fundamental rights of 
citizens and ensuring legal consistency throughout the country. High Courts 
and District Courts are also integral parts of the judicial system, handling a 
wide range of civil and criminal cases. Public law in India primarily focuses on 
the relationship between the state and its citizens, as well as the regulation 
and governance of public institutions.*°? It encompasses constitutional law, 
administrative law, and criminal law. Constitutional law is of significant 
importance in India as it establishes the fundamental principles and structures 
of government, including the rights and duties of citizens, separation of 
powers, and the role of various branches of government. Administrative law 
governs the actions and decisions of public authorities, ensuring they act 
within the law and uphold procedural fairness. Criminal law addresses offenses 
against the state and society, providing rules for investigation, prosecution, 
and punishment.**° 


Private law in India governs the relationships and interactions between 
individuals, corporations, and organizations in society. It includes areas such 
as contract law, tort law, family law, property law, and commercial law. 
Contract law regulates agreements and obligations between parties, ensuring 
the validity and enforceability of contracts. Tort law deals with civil wrongs, 
providing remedies for harm or injury caused by the actions of others. Family 
law covers matters such as marriage, divorce, adoption, and inheritance. 
Property law governs ownership, use, and transfer of property. Commercial 
law regulates business transactions, company law, and intellectual property 
rights.*”! 


The interaction between public law and private law is often overlooked, but it 
has significant implications. Public law primarily deals with the relationship 
between the state and individuals, while private law focuses on horizontal 
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interactions between individuals. However, the distinction between the two 
can break down in practice, leading to the exchange of ideas and concepts. 
This interaction can be seen through the doctrine of "horizontal effects," 
where constitutional norms are applied to individuals, and the influence of 
constitutional law on the interpretation of private law concepts.*** While this 
interaction can be beneficial in specific cases, it can also have undesirable 
systemic effects. In the context of Indian constitutional law and tort law, the 
Supreme Court's efforts to incorporate private law concepts into 
constitutional law have had devastating long-term effects on India's private 
law system.*** The fusion of constitutional law and tort law has undermined 
the legitimacy and efficacy of private law mechanisms in India.*** This 
phenomenon extends to other areas of private law, such as contract law and 
property law. 


The public law/private law distinction is rooted in the structural nature of legal 
directives and the relationship between the state and individuals.**° However, 
the state does play a role in private law as a safety net, while private law relies 
on the law's normativity and the language of rights and duties. In India, 
private law was codified during the colonial period, distancing it from the 
common law tradition.**° Indian courts treat private law disputes as a matter 
of interpreting and applying legislation, with limited scope for judicial 
lawmaking. Indian constitutional law has undergone significant changes driven 
by the higher judiciary, particularly through public interest litigation.**” These 
changes have expanded fundamental rights and _ relaxed _ standing 
requirements, allowing the court to address a broader range of issues. This 
expansion has led to a merger of constitutional law and tort law in public 
interest litigation, resulting in compensation being awarded in cases that 
resemble traditional private law tort claims. The parallel jurisdiction of public 
law and private law has allowed the court to modify or abandon substantive 
constraints of private law in the protection of constitutional rights. The Indian 
Constitution's history is marked by the demand for self-government during 
British rule, the establishment of a Constituent Assembly, the drafting process 
led by Dr. B.R. Ambedkar, and its adoption in 1949. It came into effect on 26 
January 1950, establishing the Republic of India.**®° The Constitution 
incorporates principles of democracy, secularism, federalism, and social 
justice, with a comprehensive Bill of Rights. It has been amended to address 
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changing needs and remains crucial in shaping governance and protecting 
individual rights.**° 


Indian Legal System 


Lengthiest written constitution 


The Constitution of India is one of the lengthiest written constitutions in the 
world. It provides the framework for the governance of the country and 
establishes the fundamental principles and institutions of the Indian legal 
system. 


The preamble 


The Preamble to the Constitution of India sets out the objectives and 
aspirations of the Indian people.*°° It serves as the guiding spirit behind the 
entire constitutional framework. The Preamble declares India to be a 
sovereign, socialist, secular, and democratic republic committed to securing 
justice, liberty, equality, and fraternity for all its citizens. 


Part III of the Indian Constitution 


Part III of the Indian Constitution deals with fundamental rights. Its primary 
objectives are to guarantee certain essential rights and freedoms to the 
citizens of India and ensure the protection of their individual liberties. These 
rights are considered fundamental because they are vital for the development 
of the individual and the preservation of a democratic society. The inclusion of 
fundamental rights in the Indian Constitution draws inspiration from various 
sources, including the Universal Declaration of Human Rights, the American 
Bill of Rights, the Irish Constitution, and the principles of the Indian freedom 
struggle. 


Part IV of the Constitution 


The directive principles of state policy are enshrined in Part IV (Article 36-51) 
of the Indian Constitution.**' These principles provide guidelines for the 
government to promote the welfare of the people, establish a just society, and 
achieve social, economic, and political justice. While not enforceable by the 
courts, these principles serve as a moral and ethical compass for the 
government's actions. The Directive Principles of State Policy find their roots 
in the socio-economic ideas propounded by Indian freedom fighters, 
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particularly Mahatma Gandhi and B.R. Ambedkar.*** These principles reflect 
the aspiration to build a more egalitarian and inclusive society. 


Social Security Provision 


The directive principles of state policy include provisions for social security, 
ensuring the welfare and well-being of citizens. These provisions aim to 
provide social insurance, unemployment benefits, maternity benefits, and 
healthcare facilities to protect individuals and families from economic and 
social hardships. 


Community Welfare Provisions 


The directive principles also emphasize community welfare and the promotion 
of the common good. They encourage the state to work towards the 
eradication of poverty, the promotion of social justice, the protection of 
weaker sections of society, and the upliftment of marginalized communities. 


Part IVA of the Constitution 


Fundamental duties were added to the Constitution through the 42nd 
Amendment in 1976. These duties, listed under Article 51A, are moral and civic 
obligations of citizens towards the nation. The objectives of Part IVA are to 
emphasize the importance of civic responsibilities and promote a sense of 
discipline, social harmony, and patriotism among citizens. These duties serve 
as a reminder that rights come with corresponding duties towards the nation 
and fellow citizens. The inclusion of fundamental duties in the Constitution 
was recommended by the Swaran Singh Committee in 1976. It was seen as a 
means to strengthen the democratic fabric of the country and foster a sense 
of national consciousness among citizens. 


Inter-relationship between Directive Principles and Fundamental Rights 


While the directive principles of state policy are non-justiciable, they have an 
indirect impact on fundamental rights. The judiciary interprets and 
harmonizes fundamental rights with directive principles to ensure a balance 
between individual rights and the collective welfare of society. The state is 
expected to implement laws and policies that promote the objectives of both 
fundamental rights and directive principles. 


Concept of the State 


The concept of the state refers to the political organization responsible for 
governing a particular territory and its inhabitants. In the Indian context, the 
state represents the sovereign entity that exercises authority over its citizens 
and is bound by the Constitution. 


Article 13 
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Article 13 of the Constitution of India deals with the doctrine of the "basic 
structure" and provides for the judicial review of laws. It states that any law 
that contravenes or abridges the fundamental rights shall be void to the 
extent of the inconsistency. 


Waiver of Fundamental Rights 


The waiver of fundamental rights refers to the voluntary surrender or 
relinquishment of these rights by individuals. The Constitution allows 
individuals to waive their fundamental rights, but the waiver must be 
voluntary, informed, and not against public policy. 


Exceptions to Article 13 


Article 13 provides a general prohibition on the violation of fundamental rights. 
However, certain exceptions exist within the Constitution itself. These 
exceptions include Articles 31-A (Saving of laws providing for acquisition of 
estates), 31-B (Validation of certain Acts and Regulations), 31-C (Saving of 
laws giving effect to certain directive principles), and Articles 33 to 35 
(Special provisions for the armed forces and certain classes). 


Concept of 'Equality' and Test of Reasonable Classification 


The concept of equality, enshrined in the Constitution, ensures that all 
individuals are treated fairly and without discrimination. The test of 
reasonable classification allows for differentiation based on _ intelligible 
differentia and rational nexus, ensuring that classifications are not arbitrary 
or discriminatory. 


Protection against Arbitrariness and Prohibition of Discrimination 


The Constitution protects individuals from arbitrary state action and prohibits 
discrimination on grounds of religion, race, caste, sex, or place of birth. These 
provisions ensure that every person is entitled to equal protection under the 
law and prohibits any form of unjust or unreasonable treatment. 


Equality of Opportunity in Public Employment and Protective Discrimination 


The Constitution guarantees equality of opportunity in public employment, 
ensuring that individuals are not discriminated against in matters of 
employment based on their religion, race, caste, sex, descent, place of birth, or 
residence. Additionally, the Constitution allows for protective discrimination 
in favor of certain disadvantaged groups to promote their social and 
educational advancement. The Constitution prohibits the practice of 
untouchability, which is a social evil associated with the caste system. This 
prohibition ensures the eradication of social discrimination based on caste and 
aims to uplift the marginalized sections of society. 


India follows a parliamentary system of government, where the President is 
the head of state, and the Prime Minister is the head of government. The 
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Parliament, consisting of the Lok Sabha (House of the People) and the Rajya 
Sabha (Council of States), is responsible for making laws. In India, legislative 
power is primarily vested in the Parliament at the central level and the State 
Legislatures at the state level. However, due to the complexity of modern 
governance and the need for specialized knowledge, the legislature may 
delegate certain powers to the executive branch to make laws known as 
delegated legislation. The delegation of legislative power must be in 
accordance with the Constitution and subject to certain principles, such as the 
essential legislative function remaining with the legislature itself. 


Types of Control over Delegated Legislation 
a. Judicial Control 


The judiciary exercises control over delegated legislation through the 
mechanism of judicial review. It ensures that the delegated legislation is within 
the scope of the enabling act and does not violate any constitutional 
provisions. The courts review delegated legislation for substantive and 
procedural ultra vires and may strike down or modify the delegated legislation 
if it exceeds the scope of the parent act or if there are procedural 
irregularities. 


b. Parliamentary Control 


In India, delegated legislation is subject to parliamentary control through 
various mechanisms. The Parliament has the power to scrutinize and annul 
delegated legislation through the process of subordinate legislation. The 
delegated legislation is usually placed before the Parliament, and if it is 
disapproved by either House within a specified period, it becomes invalid. This 
control allows for parliamentary oversight and ensures that delegated 
legislation is accountable to the elected representatives of the people. 


Fundamental rights 


The Indian Constitution guarantees fundamental rights to its citizens, 
including the right to equality, freedom of speech and expression, protection 
against discrimination, and protection of life and personal liberty. 


Freedoms play a crucial role in any democratic society, and the Constitution of 
India guarantees several fundamental freedoms to its citizens. In this context, 
the freedoms of speech and expression, association or unions, movement, 
practice of profession or occupation, as well as the concept of reasonable 
restrictions and protection in respect of conviction for offenses under Article 
20. 


Freedom of Speech and Expression 


Freedom of speech and expression is a fundamental right enshrined in Article 
19(1)(a) of the Indian Constitution. It grants citizens the right to express their 
thoughts, opinions, beliefs, and ideas freely. This freedom extends to various 
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forms of communication, including spoken words, written words, print, press, 
electronic media, art, and other mediums. 


However, this freedom is not absolute, and reasonable restrictions can be 
imposed in the interest of public order, security, decency, morality, 
sovereignty, and integrity of India, friendly relations with foreign states, 
contempt of court, defamation, incitement to an offense, and reasonable 
restrictions on the right to assemble peacefully and without arms. 


Freedom of Association or Unions 


The freedom of association or unions, guaranteed under Article 19(1)(c) of the 
Constitution, grants citizens the right to form associations, societies, or 
unions for lawful purposes. This freedom allows individuals to come together 
and collectively pursue common goals, interests, and causes. It includes the 
right to form trade unions, professional associations, political parties, social 
organizations, and other groups. However, reasonable restrictions can be 
imposed on this freedom in the interest of public order, morality, and the 
sovereignty and integrity of India. 


Freedom of Movement 


The freedom of movement, protected under Article 19(1)(d) of the 
Constitution, grants citizens the right to move freely throughout the territory 
of India. This freedom includes the right to reside and settle in any part of the 
country and to choose one's place of residence. 


While this freedom is generally upheld, reasonable restrictions can be imposed 
on it in the interest of public order, security, and morality. 


Freedom to Practice any Profession or Occupation - Trade or Business 


Article 19(1)(g) of the Constitution guarantees the freedom to practice any 
profession, occupation, trade, or business. This freedom allows citizens to 
choose and engage in the profession or occupation of their choice without 
unreasonable restrictions. 


However, reasonable restrictions can be imposed on this freedom in the 
interest of the general public, public order, morality, and the sovereignty and 
integrity of India. 


Reasonable Restrictions 


The freedoms mentioned above are subject to reasonable restrictions that can 
be imposed by the State. These restrictions are necessary to balance the 
exercise of individual rights with the broader interests of society. The 
restrictions must be reasonable, just, and in accordance with the principles of 
natural justice. 
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Protection in Respect of Conviction for Offenses (Article 20) 


Article 20 of the Constitution provides certain protections to individuals who 
have been accused or convicted of offenses. It safeguards against 
retrospective punishment, double jeopardy, and self-incrimination. It ensures 
that no person shall be punished for an act or omission that was not an offense 
when it was committed, and no person shall be subjected to a penalty greater 
than what was prescribed at the time of the commission of the offense. The 
right to life and personal liberty is one of the fundamental rights guaranteed 
by the Constitution of India. It encompasses various aspects such as 
protection against arbitrary arrest and detention, the right to be free from 
exploitation, prohibition of trafficking in human beings and forced labor, and 
the right to freedom of religion. 


Protection against Arrest and Detention 


Under Article 21 of the Indian Constitution, every person has the right to 
protection against arbitrary arrest and detention. This means that no person 
can be deprived of their life or personal liberty except according to the 
procedure established by law. It ensures that individuals are not subjected to 
arbitrary or unlawful arrest, and they have the right to be informed about the 
grounds of their arrest. Furthermore, Article 22 provides additional 
safeguards to arrested individuals, including the right to be produced before a 
magistrate within 24 hours, the right to legal representation, and the right to 
not be detained in custody beyond the prescribed period without the authority 
of a magistrate. 


Right against Exploitation 


The right against exploitation is enshrined in Articles 23 and 24 of the 
Constitution. It prohibits human trafficking and various forms of forced labor. 
Article 23 specifically prohibits traffic in human beings, begar (forced labor), 
and other similar forms of forced labor. It ensures that no person can be 
subjected to slavery or forced labor. Article 24 prohibits the employment of 
children below the age of 14 in any hazardous occupation or process. It aims to 
protect the rights of children and prevent their exploitation. 


Prohibition of Traffic in Human Beings and Forced Labor 


As mentioned earlier, Article 23 of the Constitution explicitly prohibits traffic 
in human beings and forced labor. It seeks to eradicate practices such as 
slavery, human trafficking, and bonded labor. The article ensures that every 
individual has the right to live with dignity and is protected against any form 
of exploitative practices. 


Right to Freedom of Religion 


The right to freedom of religion is guaranteed under Article 25-28 of the 
Constitution. These articles protect the individual's freedom of conscience and 
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the right to profess, practice, and propagate any religion of their choice. It 
encompasses the freedom to worship, establish and maintain religious 
institutions, and manage religious affairs. Furthermore, the Constitution 
prohibits discrimination on the grounds of religion, ensuring that individuals 
have the right to equality irrespective of their religious beliefs. The state is 
also required to maintain a secular outlook and not favor any particular 
religion. 


Article 30 of the Indian Constitution guarantees the right of religious and 
linguistic minorities to establish and administer educational institutions of 
their choice. This right allows minorities to preserve and promote their 
culture, language, and religion through educational institutions. It includes the 
freedom to determine admission policies, appointment of staff, and the overall 
management of the institution. 


Adult suffrage 


India follows the principle of universal adult suffrage, ensuring that all citizens 
above the age of 18 have the right to vote in elections. 


Single citizenship 


India has a system of single citizenship, where every citizen is a citizen of India 
and not of any individual state within the country. 


Gross root democracy 


India's legal system promotes grassroots democracy through the Panchayati 
Raj system, which empowers local self-government at the village level. 


Miscellaneous provisions 


The Indian Constitution includes provisions for emergency powers, special 
provisions for certain states, and other miscellaneous provisions to address 
specific needs and circumstances. 


Unique blend of rigidity and flexibility 


The Indian Constitution exhibits a unique blend of rigidity and flexibility. 
While certain provisions can only be amended through a complex process 
requiring the approval of both houses of Parliament and the majority of state 
legislatures, other provisions can be amended more easily. 


Both federal and unitary 


India has a federal system of government, where power is divided between the 
central government and individual state governments. However, the 
Constitution also grants significant powers to the central government, making 
it a quasi-federal system. Federalism in India refers to the distribution of 
powers between the central government and state governments, aiming to 
establish unity while granting autonomy to states. Its objectives include 
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upholding unity and diversity, decentralizing power, protecting state 
interests, and strengthening democracy. India has 28 states and 8 union 
territories, with states having their own governments and union territories 
being directly administered by the central government. Legislative powers are 
distributed through the Union List, State List, and Concurrent List. The Union 
legislature consists of the Rajya Sabha and Lok Sabha, while the state 
legislature comprises the Vidhan Sabha. The President and Governors have 
legislative powers, and members of the legislature enjoy specific powers, 
privileges, and immunities to fulfill their responsibilities effectively. 


Independent judiciary 


India has an independent judiciary that acts as the guardian of the 
Constitution. The Supreme Court has the power of judicial review and can 
strike down laws that violate the Constitution. ***It also confirms the validity 
of laws enacted before the commencement of the Constitution. 


The Supreme Court 


The Supreme Court of India is the highest court in the country and has 
extensive jurisdiction. Some key aspects of the Supreme Court include: 


Jurisdiction of the Supreme Court 


The Supreme Court has both original and appellate jurisdiction.*** It can hear 
cases involving disputes between the central government and_ state 
governments, as well as cases involving constitutional matters and significant 
public importance. 


Special leave to appeal 


The Supreme Court has the power to grant special leave to appeal, allowing it 
to hear cases that have been decided by lower courts and involve substantial 
questions of law or public importance. 


Advisory jurisdiction 


The President of India can seek the Supreme Court's opinion on legal matters 
of public importance. 


Judicial Review 


The Indian judiciary plays a crucial role in controlling administrative discretion 
through the power of judicial review. Courts have the authority to review 
administrative decisions to ensure they are within the legal framework, 
reasonable, and not in violation of any fundamental rights. 


253 Harmandar Singh, Judiciary in India, 25 THE INDIAN JOURNAL OF POLITICAL SCIENCE 301 (1964). 
254 Vishnu Parshad & Vishnu Prasad, Independence of Judiciary in India, 25 THE INDIAN JOURNAL OF POLITICAL SCIENCE 307 
(1964). 
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Review of judgments 


The Supreme Court can review its own judgments or orders in certain 
circumstances. The judiciary plays a vital role in reviewing the delegation of 
legislative power. The courts ensure that the delegation is within the limits 
prescribed by the Constitution and that the essential legislative functions are 
not abdicated. The Indian judiciary has held that delegation must be 
accompanied by adequate guidelines, policies, and principles, which provide a 
reasonable framework for the exercise of delegated power. If the delegation is 
found to be excessive or lacking essential safeguards, it may be struck down by 
the courts as unconstitutional. 


Writ jurisdiction 


The Supreme Court has the power to issue writs, including habeas corpus, 
mandamus, prohibition, quo warranto, and certiorari, to protect fundamental 
rights.”°° 


Rule of precedent 


The Supreme Court's decisions establish binding precedents for lower courts 
to follow, ensuring consistency and uniformity in the interpretation and 
application of the law.?°° 


Apart from the Supreme Court, India has a hierarchical system of courts, 
including the High Courts, District Courts, Revenue Courts, Courts of Session, 
Magistrate Courts, Tribunals, Lok Adalats (people's courts), and Family 
Courts, each with specific jurisdiction and responsibilities. 


Rule of Law 


The legal system in India plays a crucial role in upholding the rule of law, 
protecting fundamental rights, promoting social justice, and ensuring access 
to justice for all citizens. The rule of law requires that administrative 
discretion must be exercised within the boundaries of law. It means that 
administrative authorities must act within their lawful authority and adhere to 
the principles of fairness, reasonableness, and non-arbitrariness. The Rule of 
Law and the Doctrine of Separation of Powers have a profound impact on 
administrative law in India. The Rule of Law ensures that all individuals, 
including the government, are subject to the law, promoting legality, fairness, 
and reasonableness in administrative actions. The Doctrine of Separation of 
Powers establishes distinct roles for the legislature, executive, and judiciary, 
shaping the administrative law framework. 


255 K.G. Balakrishnan, Judiciary in India: Problems and Prospects, 50 JOURNAL OF THE INDIAN LAW INSTITUTE 461 (2008). 
256 Bimanbehari Majumdar & B. B. Mazumdar, Judiciary and Public Life in India in the Nineteenth Century, 25 THE INDIAN 
JOURNAL OF POLITICAL SCIENCE 171 (1964). 
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Executive Power 


Executive Power in India is held by the President at the Union level and the 
Governors at the state level. The country follows a cabinet government 
system, where the Prime Minister and Chief Minister lead the Council of 
Ministers.”°’ The appointment of the Prime Minister and Chief Minister is based 
on the majority party or coalition in the respective legislatures. The Council of 
Ministers collectively exercises executive powers, while individual ministers 
are responsible for their portfolios. The President and Governors act on the aid 
and advice of the Council of Ministers. The Anti-defection Law prevents 
political defections by disqualifying members who violate party discipline. The 
President of India can grant pardons and suspend, remit, or commute 
sentences. This ensures justice, mercy, and fairness in deserving cases. The 
Speaker of the Lok Sabha or Legislative Assembly presides over proceedings, 
maintains order, and interprets rules. They have authority over questions, 
voting, and disciplinary actions. The Speaker certifies money bills and appoints 
committees, upholding parliamentary democracy and facilitating the 
functioning of the house.*°? Indian legal system recognizes the need for control 
over administrative discretion, provides avenues for governmental liability in 
torts committed by public servants, and applies the Doctrine of Legitimate 
Expectation to protect the rights and expectations of individuals affected by 
administrative actions. These principles and doctrines ensure fairness, 
accountability, and adherence to the rule of law in the exercise of 
administrative powers. 


Judiciary 


The Union Judiciary in India is headed by the Supreme Court, which has the 
power of judicial review. Judges are appointed by the President in consultation 
with the Chief Justice of India. The Supreme Court has original, appellate, and 
advisory jurisdiction. Each state has a High Court with the power of judicial 
review. High Court judges are appointed through a consultative process. The 
judiciary operates independently, upholding the rule of law and protecting 
fundamental rights. Judicial transfers and the exercise of judicial review are 
key aspects of the Indian judicial system. 


Administrative relations between the Union and states 


The administrative relations between the Union and states in India aim for 
cooperative governance. Constitutional governance ensures adherence to the 
Constitution's principles and provisions. The President can _ proclaim 
emergencies, but safeguards prevent abuse. President's Rule can be imposed 
to restore constitutional machinery in states. The President has also the 
power to grant pardons and suspend or commute sentences. 


257 SUJIT_ CHOUDHRY, MADHAV KHOSLA & PRATAP BHANU MEHTA, THE OXFORD HANDBOOK OF THE INDIAN 
CONSTITUTION (2016). 
258 Ibid 
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Financial relations between the Union and states 


The financial relations between the Union and states in India involve revenue 
distribution, led by the Finance Commission. Both the Union government and 
states can borrow money within constitutional limits. Inter-state trade is 
facilitated by the central government, with states having limited powers for 
public welfare. Public Service Commissions and the Election Commission 
ensure fair appointments and elections. Inter-state water disputes are 
resolved through tribunals or central intervention. The Inter-State Council 
promotes cooperation and coordination between the Union and states. 


Principles of Natural Justice in Indian Legal System 

In the Indian legal system, the Principles of Natural Justice, including the 
Principle of Hearing and the Rule against Bias, play a vital role in ensuring 
fairness and due process in administrative and quasi-judicial proceedings. 
These principles have been recognized and upheld by Indian courts as essential 
safeguards for protecting the rights of individuals involved in legal and 
administrative matters. The Principle of Hearing, also known as the audi 
alteram partem rule, is a fundamental aspect of natural justice. It requires that 
all parties affected by a decision have the right to be heard and to present 
their case before a decision is made. The components of the Principle of 
Hearing in the Indian legal system include: 


Notice 


Individuals must be given adequate and timely notice of the allegations or 
charges against them. The notice should provide sufficient details and enable 
the parties to understand the case they need to meet. 


Opportunity to Present Case 


Individuals have the right to present their case, evidence, and arguments in 
support of their position. This includes the right to examine witnesses, cross- 
examine the opposing party's witnesses, and challenge evidence. 


Fair and Impartial Tribunal 


There should be an impartial and unbiased decision-maker or tribunal 
overseeing the proceedings. The decision-maker should not have any personal 
interest or bias that could influence their judgment. 


Non-compliance with the Principle of Hearing can have serious consequences 
on the validity of a decision in the Indian legal system. If an individual is denied 
the opportunity to be heard or if the principles of natural justice are not 
followed, it may result in the decision being set aside or declared invalid. The 
affected party can challenge the decision through remedies such as an appeal 
or a writ petition before the higher courts. 


The Rule against Bias is another crucial component of natural justice in the 
Indian legal system. It prohibits decision-makers from having any personal, 


92 LEGAL SYSTEM IN INDIA 


pecuniary, or other interests that could potentially influence their judgment or 
decision-making process. The Rule against Bias ensures that decisions are 
made impartially and without any preconceived notions. 


Administrative directions in the Indian legal system provide guidance and 
instructions to administrative bodies and officials on how to adhere to the 
principles of natural justice. These directions are aimed at promoting 
consistency and fairness in decision-making. However, it is important to note 
that these administrative directions do not override the statutory or 
constitutional provisions that govern natural justice. 


Identification of a breach of natural justice in the Indian legal system can be 
done through various remedies, such as judicial review, writ petitions, or 
appeals. Courts in India have the power to review administrative decisions and 
ensure compliance with the principles of natural justice. If a breach is 
established, the court may quash or set aside the decision and direct the 
relevant authority to reconsider the matter in accordance with the principles 
of natural justice. 


The enforceability of natural justice principles in the Indian legal system is 
primarily based on the constitutional framework and judicial precedents. The 
Indian Constitution guarantees the right to a fair hearing as part of the right 
to life and personal liberty under Article 21. Courts have consistently 
interpreted this right to include the principles of natural justice. Additionally, 
various statutes and administrative regulations also incorporate the principles 
of natural justice, making compliance mandatory. 


Thus, the Principles of Natural Justice, including the Principle of Hearing and 
the Rule against Bias, are integral to the Indian legal system. They ensure fair 
and just decision-making and protect the rights of individuals involved in legal 
and administrative proceedings. Non-compliance with these principles can 
lead to the invalidation of a decision, and individuals have the right to 
challenge such decisions through appropriate legal remedies. 


Nature and Control over Administrative Discretion 


Administrative discretion refers to the power granted to administrative 
authorities or public officials to make decisions within their scope of authority. 
It allows them to exercise judgment and flexibility in applying laws and 
regulations to specific cases. However, to prevent abuse of discretion, there is 
a need for control mechanisms. In the Indian legal system, the nature and 
control over administrative discretion are guided by certain principles. 


Procedural Safeguards 


Administrative procedures must incorporate procedural safeguards, such as 
the principles of natural justice, to ensure fair decision-making. These 
safeguards include the right to notice, the right to be heard, the right to 
present evidence, and the right to an impartial decision-maker. 
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Administrative Law Tribunals 


Specialized administrative tribunals have been established to adjudicate 
administrative disputes and provide an alternative to regular courts. These 
tribunals have the power to review administrative actions and ensure they are 
in accordance with the law. 


Governmental Liability for Torts Committed by Public Servants 


Under the Indian legal system, the government can be held liable for torts 
committed by public servants in the course of their official duties. The 
doctrine of vicarious liability applies in such cases, holding the employer 
(government) responsible for the tortious acts of its employees (public 
servants) while performing official functions. The liability of the government 
arises due to the relationship of master and servant between the government 
and its employees. 


e To establish governmental liability, certain conditions must be met: 

e The tortious act must have been committed by a public servant during 
the course of their employment or in connection with their official 
duties. 

e The act must be wrongful and result in injury, damage, or loss toa 
person or property. 

e The act must be committed within the scope of the public servant's 
employment or authorized actions. 

e The government's liability can be enforced through civil lawsuits 
seeking compensation for the harm caused by the public servant's 
tortious act. 

The Doctrine of Legitimate Expectation is a legal principle that protects the 
expectations of individuals regarding decisions, actions, or policies of public 
authorities that directly affect their rights, interests, or legitimate 
expectations. In the Indian legal system, this doctrine has been recognized and 
applied by courts to safeguard the rights of individuals against arbitrary 
administrative actions. The dimensions and application of the Doctrine of 
Legitimate Expectation in the Indian legal system include: 


Procedural Expectations 


Individuals may have a legitimate expectation of being heard, consulted, or 
given an opportunity to participate in the decision-making process that 
affects their rights or interests. 


Substantive Expectations 


Individuals may have a legitimate expectation that public authorities will act 
in a certain manner or make decisions based on certain policies, practices, or 
guidelines that have been previously established. 
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Promissory Expectations 


Individuals may have a legitimate expectation that public authorities will fulfill 
promises, representations, or assurances made to them, which may be 
enforceable if it leads to a legitimate expectation. 


Reasonable Expectations 


The expectation must be reasonable and based on a legitimate interest or 
reliance on the actions, policies, or representations of the public authority. 
The application of the Doctrine of Legitimate Expectation in the Indian legal 
system allows individuals to challenge administrative actions that violate their 
legitimate expectations. Courts may review such actions and provide 
appropriate remedies, including setting aside the decision or directing the 
authority to act in accordance with the legitimate expectations. 


The Doctrine of Promissory Estoppel 


The Doctrine of Promissory Estoppel is a legal principle that prevents a party 
from going back on a promise or representation made to another party if the 
latter has relied on that promise to their detriment. Under this doctrine, if a 
person makes a clear and unequivocal promise to another, knowing that the 
other party will rely on it, and the other party does indeed rely on it, the 
promisor is estopped (prevented) from reneging on the promise. 


In the Indian legal system, the Doctrine of Promissory Estoppel has been 
recognized and applied by courts to protect individuals who have reasonably 
relied on promises made by public authorities. The doctrine can be invoked 
against the government or public authorities if the following conditions are 
met: 


Clear and Unambiguous Promise 


There must be a clear and unambiguous promise or representation made by 
the government or public authority. 


Reasonable Reliance 


The promisee must have reasonably relied on the promise or representation 
made by the government, resulting in a change in their position or actions. 


Detrimental Reliance 


The promisee must have suffered a detriment or loss due to their reliance on 
the promise or representation. When these conditions are fulfilled, the 
Doctrine of Promissory Estoppel may be invoked to prevent the government or 
public authority from going back on its promise or representation. 


Ombudsman in India 
In the Indian legal system, the institution of the Ombudsman, also known as 
the Lokpal at the central level and Lokayukta at the state level, plays a crucial 
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role in addressing grievances and investigating complaints against public 
officials, including government servants and elected representatives. The 
Ombudsman is an independent authority established to promote transparency, 
accountability, and the rule of law in public administration. The powers and 
functions of the Ombudsman in India include: 


Receiving and Investigating Complaints 


The Ombudsman has the power to receive complaints from citizens against 
public officials, including allegations of corruption, abuse of power, and 
maladministration. The Ombudsman conducts investigations into these 
complaints to determine their validity. 


Inquiry and Investigation 


The Ombudsman has the authority to conduct inquiries and investigations into 
allegations of corruption and maladministration. This includes the power to 
summon witnesses, examine evidence, and gather relevant information. 


Prosecution and Disciplinary Action 


If, during the course of the investigation, the Ombudsman finds evidence of 
wrongdoing, they may recommend prosecution or disciplinary action against 
the public official involved. 


Recommendations and Remedies 


The Ombudsman has the power to make recommendations to the government 
or public authority based on their findings. These recommendations may 
include remedial measures, administrative reforms, or actions to redress the 
grievance or injustice suffered by the complainant. 


Right to Information 

The Right to Information (RTI) is a fundamental right guaranteed under the 
Constitution of India. It provides citizens with the right to access information 
held by public authorities, thereby promoting transparency, accountability, 
and participation in the democratic process. The RTI Act, 2005 governs the 
right to information in India and outlines the procedures and mechanisms for 
citizens to seek and receive information from public authorities. Under the RTI 
Act, any citizen of India can file a request for information with a public 
authority. The public authority is required to provide the requested 
information within a specified time frame, usually within 30 days. However, 
certain exemptions exist where the disclosure of information may be denied, 
such as information affecting national security, personal privacy, or third- 
party confidential information. While the Right to Information provides 
citizens with access to most government-held information, there are certain 
privileges and exemptions that allow the government to withhold certain 
documents and evidence. These exemptions are outlined in the RTI Act, 2005. 
Some of the grounds for withholding information include: 
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National Security 


Information that may adversely affect national security, defense, or 
sovereignty of the country may be exempted from disclosure. 


Personal Privacy 


Information that involves personal details or privacy of individuals may be 
exempted from disclosure, subject to certain exceptions. 


Third-Party Information 


Information that is held by a public authority but belongs to a third party and 
is of a confidential nature may be exempted from disclosure, unless the third 
party agrees to its release. 


Cabinet Papers and Deliberations 


Information related to the decision-making process, including cabinet papers 
and internal discussions, may be exempted from disclosure to protect the free 
and frank expression of ideas and opinions. 


These exemptions are subject to interpretation and application by the relevant 
authorities, and there are provisions for challenging decisions to withhold 
information through an appellate process. So, Doctrine of Promissory Estoppel 
safeguards promises made by the government or public authorities, the 
Ombudsman has powers and functions to address grievances and investigate 
complaints against public officials, the Right to Information promotes 
transparency and accountability, and the government has privileges to 
withhold certain documents and evidence in specific circumstances, as 
outlined in the RTI Act, 2005. These elements contribute to a more 
transparent and accountable governance system in the Indian legal framework. 


Juxtapositon of Private and Public Laws in India 


The interaction between Indian constitutional law and private law has had both 
positive and negative effects. While it has facilitated the protection of 
fundamental rights in some cases, it has undermined the independent efficacy 
of private law claims. The Indian higher judiciary's approach to public law and 
private law has been driven by the unique institutional bases and structural 
limitations within the legal system. The primary responsibility for 
implementing substantive changes in private law falls on the lower judiciary, 
which faces structural issues that impede the efficacy of any reforms. In 
conclusion, the interaction between public law and private law in India has had 
significant consequences. The fusion of constitutional law and private law has 
had adverse effects on the legitimacy and functioning of private law 
mechanisms. While public law developments have been driven by the higher 
judiciary, private law remains largely based on colonial-era legislation. 
Understanding the interaction between public law and private law is crucial for 
comprehending the complexities of the Indian legal system. From a private law 
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perspective, the Saptanga Theory of State in ancient India established the 
rights and obligations between individuals and the state. It emphasized the 
ruler's duty to protect citizens' rights, ensure justice, and enforce contracts. 
The theory recognized the importance of private property and the ruler's 
responsibility to safeguard property and ensure fair dealings. 
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CHAPTER SIX 
THE SOCIALIST LEGAL SYSTEM 


The legal system employed in communist states is known as Socialist 
law. It is rooted in civil law but incorporates modifications based on Marxist- 
Leninist ideology. Socialist law places significant emphasis on state ownership 
of property and establishes specialized courts to handle cases involving state 
enterprises. Its revolutionary nature seeks to reshape society and eventually 
eliminate the need for states and laws altogether. In the context of Socialist 
law, legislative power is concentrated within the Communist or Socialist party, 
which regards law as subordinate to the creation of a new economic structure 
aligned with communist principles. 


The origins of Socialist law can be traced back to the Soviet Union, where it 
was first established. Over time, countries such as China and Cuba also 
adopted this legal system. However, following the collapse of the Soviet Union, 
many nations underwent transitions toward capitalist systems, leading to 
significant changes in their legal frameworks. 


Russia 

In the legal system of Russia, there are distinct areas of public law and private 
law that govern different aspects of society.*°? Public law in Russia focuses on 
the relationship between the state and its citizens, as well as the regulation 
and governance of public institutions. It encompasses constitutional law, 
administrative law, and criminal law. Constitutional law establishes the 
fundamental principles and structures of the Russian government, including 
the powers and limitations of the executive, legislative, and judicial 
branches.*®° Administrative law governs the actions and decisions of public 
authorities, ensuring they act within the law and uphold procedural fairness. 
Criminal law addresses offenses against the state and society, establishing 
rules for investigation, prosecution, and punishment.”®! 


Private law in Russia governs the relationships and interactions between 
individuals, corporations, and organizations in society. It includes areas such 
as civil law, commercial law, family law, and property law. Civil law covers 
general legal principles applicable to individuals, including contracts, torts, and 
property rights. Commercial law regulates business transactions, company 
law, and intellectual property rights. Family law deals with matters such as 
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marriage, divorce, custody, and adoption. Property law governs ownership, 
use, and transfer of property.*® 


The legal system in Russia is based on a civil law tradition, influenced by the 
legal systems of continental Europe. The legal framework consists of a 
combination of statutory laws enacted by the Federal Assembly, decrees 
issued by the President and the Government, and regulations established by 
various administrative bodies.*°* The judiciary in Russia plays a significant role 
in interpreting and applying the law, ensuring its consistent and fair 
application. The Supreme Court of the Russian Federation is the highest 
judicial authority, responsible for overseeing the work of lower courts and 
ensuring legal consistency. Legal professionals, such as lawyers, provide legal 
advice and representation, while courts and other administrative bodies are 
responsible for resolving disputes and enforcing the law.” 


Constitution of the Russian 
The legal system in Russia is based on the Constitution of the Russian 
Federation, adopted in 1993. 


Written constitution 


The Constitution of the Russian Federation is a written document that serves 
as the supreme law of the country, providing the framework for governance 
and protecting fundamental rights.*° 


Sovereign democratic federal republic 


Russia is a sovereign state with a federal structure and a democratic form of 
government, where power is divided between the central government and 
regional entities. 


Sovereignty of the people 


The Constitution recognizes the sovereignty of the people, who exercise their 
power through free elections and participation in democratic processes. 


A socialist state 
The Constitution acknowledges the social and economic principles of socialism. 
A secular state 


Russia is a secular state, which means that it does not favor or promote any 
particular religion. 
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Presidential form of government 


The President of Russia serves as the head of state, with executive powers, 
while the Prime Minister leads the government. 


Bicameral legislature 


The Federal Assembly of Russia consists of the Federation Council (upper 
house) and the State Duma (lower house), which are responsible for enacting 
legislation. 


Governance of the Russian Federation 


The Constitution outlines the structure and functioning of the government, 
including the roles and responsibilities of various institutions and branches of 
power. 


Incorporation of rights and duties 


The Constitution not only guarantees fundamental rights and freedoms but 
also imposes certain duties and responsibilities on citizens. 


The significant role of the judiciary 


The judiciary plays a crucial role in upholding the rule of law, protecting 
rights, and ensuring the fair administration of justice.*° 


The rigidity of the Constitution 


The Constitution has a relatively rigid framework, requiring formal procedures 
for amendments. 


Supremacy of the constitution 


The Constitution holds the highest legal authority in Russia, and all laws and 
actions must comply with its provisions. 


Hierarchy of courts 


The Soviet legal system had a hierarchical structure, with the Supreme Court 
of the USSR as the highest judicial authority. 


Judicial personnel 


Judges were appointed based on their legal expertise and were responsible for 
interpreting and applying the law in various courts.*°’ 


Role of the USSR Supreme Court 


The Supreme Court of the USSR had the power to review and decide cases on 
appeal and ensure uniformity in the application of laws. 


266 Isaac A. Hourwich, The Russian Judiciary, 7 POLITICAL SCIENCE QUARTERLY 673 (1892). 
267 Shafroth, supra note 257. 


102 THE SOCIALIST LEGAL SYSTEM 


Hence, the legal system of Russia is based on civil law principles with 
influences from other legal systems. It consists of a three-tiered court 
system, with the Constitution serving as the supreme law. Russia has 
comprehensive legal codes covering various areas of law. The Constitutional 
Court interprets the Constitution and ensures the constitutionality of laws. 
The Procuracy oversees crime investigation and prosecution. Lawyers are 
organized in the system of advocates, and jury trials are used for serious 
criminal cases. Legal reforms have been implemented to strengthen the rule of 
law, improve efficiency, and enhance judicial independence. 


The legal system in the People's Republic of China 

The legal system in the People's Republic of China has undergone various 
transformations throughout its history.”®* Ancient China had a legal system 
based on Confucian principles and legal codes, such as the Code of Qin and 
Tang Code, which governed social relations, property rights, and criminal 
offences. In the legal system of the People's Republic of China, there are 
distinct areas of public law and private law that govern different aspects of 
society.*© 


Public law in China primarily focuses on the relationship between the state and 
its citizens, as well as the regulation and governance of public institutions. It 
encompasses constitutional law, administrative law, and criminal law. 
Constitutional law sets out the fundamental principles and structures of the 
Chinese government, including the powers and limitations of the various 
branches. Administrative law governs the actions and decisions of public 
authorities, ensuring they act within the law and uphold procedural fairness. 
Criminal law addresses offenses against the state, such as crimes against 
individuals, property, or public order, and establishes rules for investigation, 
prosecution, and punishment.*”° 


Private law in China governs the relationships and interactions between 
individuals, corporations, and organizations in society. It includes areas such 
as civil law, commercial law, family law, and property law. Civil law covers 
general legal principles applicable to individuals, including contracts, torts, and 
property rights. Commercial law regulates business transactions, company 
law, and intellectual property rights. Family law deals with matters such as 
marriage, divorce, custody, and adoption. Property law governs ownership, 
use, and transfer of property. China has a unique legal system influenced by its 
socialist legal tradition and the Chinese Communist Party's governance. The 
legal system is characterized by a mix of statutory laws enacted by the 
National People's Congress, administrative regulations, judicial 
interpretations, and policy documents issued by governmental authorities. 
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The judiciary in China plays a significant role in interpreting and applying the 
law, but it is important to acknowledge that the judicial system operates 
within the framework of the socialist legal system and is subject to the control 
and guidance of the Chinese Communist Party.*” Legal professionals, such as 
lawyers, provide legal advice and representation, while courts and other 
administrative bodies are responsible for resolving disputes and enforcing the 
law. *”? The Common Programme served as a transitional document outlining 
the policies and goals of the newly established People's Republic of China. It 
emphasized socialist transformation and land reform.?” 


This constitution laid out the structure of the government, including the 
National People's Congress and the State Council, and emphasized the 
principles of socialism and people's democracy. This constitution further 
solidified the principles of socialism and the Communist Party's leading role in 
the state. 


The Constitution of 1978 


This constitution marked a significant shift towards economic reform and 
opening up to the outside world.?”* 


A written constitution 


The Constitution of 1982 is a written document that serves as the 
fundamental law of China. 


Flexibility 


The constitution allows for amendments and adjustments to adapt to 
changing social and economic conditions. 


Unitary state 


China is a unitary state, with power concentrated at the central government 
level, although some autonomy is granted to provinces and autonomous 
regions. 


Power with the people in a socialist state 


The Constitution emphasizes the socialist nature of the state and the leading 
role of the Communist Party in governance.*”° 


Planned economy 


The Constitution endorses a planned economy, with the state playing a 
dominant role in economic development and regulation.?”® 
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Democratic centralism 


The Constitution upholds the principle of democratic centralism, which 
combines centralized decision-making with democratic participation and 
accountability. 


Protection of private property 


The Constitution recognizes and protects private property rights within 
certain limits prescribed by the law. 


Structure of the state 


The Constitution establishes the structure of the state, with the National 
People's Congress as the highest organ of state power. 


Supreme People's Court 


The Supreme People's Court is the highest judicial organ in China and has the 
final authority in interpreting the law and ensuring its uniform application 
throughout the country. 


The People's Procuratorates 


The People's Procuratorates are responsible for supervising and ensuring the 
legality of government actions, investigating crimes, and prosecuting 
offenders. 


Independence of the judiciary 


The Constitution guarantees the independence of the judiciary and safeguards 
the impartiality and fairness of judicial proceedings. Trials are conducted in 
Chinese, the official language of the country. 


Courts and procuratorates 


China has a hierarchical court system and a corresponding system of 
procuratorates responsible for legal supervision and prosecution. 


Influence of Confucianism 


The legal system in China has historically been influenced by Confucian 
principles, which emphasize social harmony, moral values, and filial piety. 


Therefore, the legal system in the People's Republic of China reflects the 
principles of socialism, central governance, and the protection of people's 
rights and interests. It seeks to ensure social order, promote economic 
development, and uphold the rule of law within the context of the country's 
unique political and cultural background. 
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CHAPTER SEVEN 
THE MUSLIM LEGAL SYSTEM 


In Muslim countries, there is a stronger emphasis on the Model law 
derived from Islamic religion compared to local customs or the laws and 
decrees of the sovereign. The latter are considered mere administrative 
measures and lack the full status of law. The Islamic religion encompasses a 
theology that establishes specific domains and precisely defines the beliefs a 
Muslim must hold. Additionally, it includes the Sharia, which sets forth 
behavioral rules for believers. 


The initial codification of Muslim law regarding family and inheritance matters 
occurred during the enactment of the Iranian Civil Code between 1927 and 
1935. However, the laws in present-day Muslim countries have evolved and 
vary significantly in their current forms. These variations stem from diverse 
social conditions and traditions observed in these countries. 


The primary source of Muslim law is the Quran, which is considered the holy 
book of Islam. The Quran is believed by Muslims to be the word of God as 
revealed to the Prophet Muhammad.’” It serves as the foundational text for 
Islamic teachings and contains guidance on various aspects of life, including 


religious, moral, social, and legal matters.” 


In addition to the Quran, the Sunnah (the teachings and practices of the 
Prophet Muhammad) is another important source of Muslim law. The Sunnah is 
documented in the Hadiths, which are collections of sayings, actions, and 
approvals of the Prophet Muhammad. Scholars study and interpret the Hadiths 
to derive legal principles and guidance.?”° 


Ijma, which refers to the consensus of Islamic scholars, and Qiyas, which 
involves analogical reasoning, are also considered secondary sources of Muslim 
law. Ijma represents the agreement or consensus reached by scholars on a 
particular legal issue, while Qiyas involves applying legal reasoning by analogy 
to derive legal rulings for new situations based on existing precedents.*°° 


These sources, namely the Quran, the Sunnah, Ijma, and Qiyas, form the basis 
of Islamic law, also known as Sharia. Sharia covers a wide range of legal issues, 
including personal status, family law, contracts, property, commerce, and 
criminal offenses. Interpretation and application of these sources can vary 
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among different schools of Islamic jurisprudence (Madhahib) and among 


different countries or regions with Islamic legal systems.** 


Iran 
Iran's legal system is influenced by Islamic law, known as Sharia law, and is 
based on civil law principles.*** Islamic legal principles play a significant role in 
shaping both public and private law in Iran. The judiciary is responsible for 
interpreting and applying the law, with guidance and interpretations provided 
by Islamic legal scholars, known as clerics, particularly in matters related to 
Islamic law.?°? 


In Iran, there are two main areas of law: Public law governs the relationship 
between the state and its_ citizens, encompassing constitutional, 
administrative, and criminal law. Private law governs relationships between 
individuals and organizations, including contract, tort, family, property, and 
commercial law.?°* 


The Constitution of the Islamic Republic of Iran is the supreme law of Iran and 
serves as the foundation of its governmental structure. It was adopted in 1979 
after the Iranian Revolution, which overthrew the Pahlavi monarchy. The 
Constitution establishes Iran as an Islamic republic, with the supreme 
authority vested in the Supreme Leader, who is the highest-ranking political 
and religious authority in the country. 


The Constitution of Iran outlines the structure and powers of the three 
branches of government: the executive, legislative, and judicial. *°° The 
President serves as the head of the executive branch, while the Parliament, 
known as the Islamic Consultative Assembly or Majlis, is responsible for 
making laws. The judiciary is headed by the Supreme Court and other courts. 
286 The Constitution enshrines the principles of Islamic governance and 
includes provisions for the protection of individual and collective rights. It 
recognises Islam as the official religion of Iran and grants religious minorities 
certain protections and representation in Parliament. The Constitution also 
establishes the Guardian Council, which is responsible for ensuring that 
legislation and elections comply with Islamic principles. Amendments to the 
Constitution require the approval of the Guardian Council and a two-thirds 
majority vote in the Parliament. The Constitution has undergone some 
amendments since its adoption, reflecting changes in Iran's political and social 
landscape. 
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Kuwait 
The legal system of Kuwait is based on a combination of civil law and Islamic 
law principles, with the Constitution serving as the supreme law of the land. 
The legal framework in Kuwait is influenced by both its written laws and 
Islamic legal traditions. In Kuwait, the legal system consists of public law and 
private law.*°” 


Public law focuses on the relationship between the state and its citizens, 
covering constitutional, administrative, and criminal law. Private law governs 
interactions between individuals and _ organizations, including civil, 
commercial, family, and property law.?8 


Islamic law (Sharia) influences personal status and family matters, with Sharia 
courts handling cases related to these areas. The judiciary includes civil courts 
for civil and commercial disputes, religious courts for personal status matters, 
and administrative courts for administrative and public law issues. 


The Constitution of Kuwait, enacted in 1962, establishes Kuwait as a 
constitutional monarchy with a parliamentary system.”®° It outlines the 
fundamental principles and rights of citizens, as well as the structure and 
powers of the government. 


Islamic law, derived from the Quran and the teachings of Prophet Muhammad, 
plays a significant role in shaping the legal system of Kuwait.*°° Islamic Sharia 
principles are incorporated into various aspects of the legal framework, 
particularly in matters related to personal status, family law, and inheritance. 


The judiciary in Kuwait consists of civil courts, religious courts, and 
administrative courts. Civil courts handle civil and commercial matters, while 
religious courts apply Islamic law in matters of personal status, family 
disputes, and inheritance. The administrative courts deal with administrative 
and public law disputes. 


Kuwait's legal system is continually evolving, with laws enacted by the 
National Assembly and decrees issued by the ruling authority. It is important 
to note that local customs and traditions also influence legal practices in 
Kuwait, particularly in matters of social conduct and dispute resolution. 


The United Arab Emirates 
The legal system of the United Arab Emirates (UAE) is a blend of civil law, 
Islamic law (Sharia), and customary law. The UAE legal framework is based on 
a federal system with each emirate having some level of autonomy to enact 
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laws within their jurisdiction. However, federal laws supersede local laws in 
case of any inconsistency.*” 


In the UAE legal system, there are separate areas of public law and private law. 
Public law governs the relationship between the government and citizens, 
including constitutional, administrative, and criminal law. Private law 
regulates relationships between individuals and organizations, such as civil, 
commercial, family, property, and contract law.’ The legal system is 
influenced by civil law and Islamic law (Sharia), with Sharia courts handling 
personal status and family matters. The judiciary consists of civil courts and 
Sharia courts, with the Federal Supreme Court serving as the highest 
authority. The legal framework aims to uphold justice and protect rights while 
respecting cultural and religious values. 


The UAE's legal system is primarily influenced by civil law principles, derived 
from European legal systems, with a focus on codified laws and statutes. The 
UAE has a comprehensive set of federal laws covering various areas, including 
civil law, commercial law, criminal law, labor law, and family law.?°° 


Islamic law (Sharia) plays an important role in the legal system of the UAE, 
particularly in matters related to personal status, family law, and inheritance. 
Sharia principles are applied in the family courts, which handle cases such as 
marriage, divorce, custody, and inheritance according to Islamic law.?% 


The UAE has a dual court system consisting of civil courts and Sharia courts. 
Civil courts deal with civil and commercial disputes,?® while Sharia courts 
handle matters related to personal status and family law. The highest court in 
the UAE is the Federal Supreme Court, which ensures the uniform application 
of federal laws and serves as the final appellate authority.*°° 


The UAE legal system also includes specialized courts, such as the labor courts 
and commercial courts, to handle specific areas of law. Additionally, 
alternative dispute resolution mechanisms, such as arbitration and mediation, 
are commonly used to resolve disputes outside of the court system.°**” 
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Saudi Arabia 
The legal system of Saudi Arabia is based on a combination of Islamic law 
(Sharia) and customary law.” Sharia law serves as the primary source of 
legislation and governs various aspects of Saudi society, including personal 
status, family law, and criminal justice.*°° 


In Saudi Arabia, private and public law govern different aspects of society. 
Public law focuses on the government-citizen relationship, including 
constitutional, administrative, and criminal law.°°° Private law governs 
interactions between individuals and organizations, covering civil, commercial, 
family, and property law. Islamic law (Sharia) heavily influences both public 
and private law, particularly in matters of personal status and family law.°™ 
The judiciary consists of general, specialized, and religious courts, with 
religious courts applying Sharia principles. The legal system aims to uphold 
Islamic principles while providing justice and legal order in the country. 


The Qur'an and the Sunnah (teachings and practices of Prophet Muhammad) 
are fundamental sources of Islamic law in Saudi Arabia. The legal system is 
guided by the interpretation and application of these sources by religious 
scholars and judges.?” 


The judiciary in Saudi Arabia is divided into several courts,°*°* including general 
courts, specialized courts, and administrative courts. General courts handle a 
wide range of civil and criminal cases, while specialized courts focus on specific 
areas such as labor disputes, commercial disputes, and personal status 
matters. The Supreme Court serves as the highest judicial authority in the 
country, overseeing the application of laws and ensuring legal consistency. 


The legal system in Saudi Arabia emphasizes the importance of public order 
and adherence to Islamic principles. Public law covers areas such as criminal 
law, administrative law, and constitutional law.°°%* Criminal law addresses 
offenses against public order, morality, and security, with punishments based 
on Islamic principles. Administrative law governs the actions and decisions of 
public authorities, ensuring adherence to the law and procedural fairness. 
Constitutional law outlines the fundamental principles and structure of the 
Saudi government. 


Private law in Saudi Arabia governs relationships and interactions between 
individuals, including areas such as contract law, property law, family law, and 
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commercial law.*°° Contract law regulates agreements and obligations between 
parties, while property law governs ownership, use, and transfer of property. 
Family law covers matters such as marriage, divorce, child custody, and 
inheritance. Commercial law regulates business transactions and corporate 
matters. 
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CHAPTER EIGHT 
PRIVATE AND PUBLIC LAW -STATE PRACTICES 


The public-private divide plays a significant role in EU private law,°° 
shaping the development of national legal systems and influencing European 
legal scholarship. The distinction between public and private law has evolved 
primarily in continental legal systems but also has some presence in common 
law countries. Various theories have been developed to justify the separation 
of public and private law, focusing on subjects involved, protected interests, 
type of justice pursued, and enforcement.°°’ While no theory provides a strict 
separation between the two domains, each offers insights into their 
differences. Public law primarily governs relationships between public 
authorities and citizens, focusing on the public interest and distributive 
justice. It employs state-led enforcement techniques. Private law, on the 
other hand, deals with relationships between private parties and emphasizes 
corrective justice. It relies on individual remedies and the enforcement actions 
of affected parties. In EU private law, the public-private divide is challenged, 
particularly due to the EU's regulatory approach and focus on market 
integration. EU private law measures exhibit characteristics of both public and 
private law, with some measures emphasizing interpersonal justice and 
individual remedies, while others focus on regulatory goals and_ public 
enforcement. Examples include the Unfair Contract Terms Directive (UCTD) 
and the Unfair Commercial Practices Directive (UCPD), which have different 
orientations and provide varying levels of protection for consumers.°°° The 
distinction between public and private law within EU private law is complex 
and lacks consistency, reflecting the evolving nature of EU harmonization 
efforts and the constraints of the EU law-making process.° 


The juristic principles in all legal systems are developed based on rights, and 
the law regulates relationships between individuals and between individuals 
and the government. Private Law, particularly the law of contracts and 
obligations, shapes socio-economic conditions differently from Public Law. 


According to Holland, the State's role in Private Law is as an arbiter of rights 
and duties between citizens, while in Public Law, the State is not only an 
arbiter but also an interested party. Public Law governs the relationship 
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between the State and its citizens and among individuals concerning society. It 
includes Constitutional Law, Administrative Law, Criminal Law, and Criminal 
Procedure.*° Private Law focuses on the relationships between individuals, 
covering areas such as Torts, Contracts, Property Rights, Succession, and 
Family Laws. Private Law is continuously evolving, and the distinction between 
Public and Private law may not fully encompass the changes brought by 
technological advancements. The public-private classification is breaking 
down, and there is a growing need to reassess jurisprudence from the 
perspective of an independent judiciary and challenges to the State. 


Theories to determine the distinction between Public Law and Private Law 
include the Interest Theory, which focuses on the public interest versus 
individual interests; the Subordinate Theory, which distinguishes based on 
superior-subordinate relationships; and the Subject Theory, which considers 
the position of the subject of law in the legal relationship.*" A combination of 
these theories can provide a workable distinction. Public Law governs issues 
that affect the general public and the State, while Private Law focuses on 
issues affecting private individuals or corporations. Judges play a significant 
role in shaping law, particularly in Common Law systems where precedents and 
judicial decisions have a strong influence. 


The distinctions in the use of "public" and "private" qualifications can be 
explained by the purpose and context of the legal system in question. The 
Ulpian-continuity thesis, which suggests a clear division between public and 
private law, faces several problems.** The Romans did not view this division as 
a theoretical dichotomy but as a didactic distinction. In the Middle Ages, the 
concepts were not commonly used, and when they were, it was in reference to 
two intersecting domains rather than strict categories. In the early modern 
era, the division was reintroduced and used as a field of research and teaching. 
From the mid-eighteenth century, the division gained a more stringent 
conceptual design, serving the interests of the monarchy and the bourgeoisie. 
However, the division has never been complete or consistent and does not 
apply universally. 


In terms of legal theory, various concepts have been proposed to define public 
and private law, such as interest theory, subordination theory, subject theory, 
trusteeship theory, and disposition theory. However, each theory has its 
limitations and fails to provide a comprehensive explanation. 


In positive law, some legal systems do use the concepts of public and private 
law, requiring a definition for their application. However, in other legal 
systems, such as Hungary, the distinction is not significant. The distinction 
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also does not play a significant role in EU law or the European Convention of 
Human Rights. Saudi Arabia's legal system is influenced by cultural and 
religious traditions, with Sharia law playing a central role. The legal framework 
aims to uphold Islamic principles while providing a framework for justice and 
protecting the rights and interests of individuals and entities within the 
country. 


Interpretation of the Constitution 

From a private law perspective, interpreting the Constitution as a value 
document involves recognizing and upholding the fundamental rights and 
principles enshrined within it. This approach aims to give effect to the 
underlying values of justice, equality, and individual freedoms. To achieve this, 
purposive interpretation is employed, which seeks to determine the purpose or 
objective of a constitutional provision and interpret it in a manner that best 
advances that purpose. This approach allows for flexibility in adapting the 
Constitution to changing societal needs and evolving values. Additionally, the 
living organism approach is adopted, which views the Constitution as a 
dynamic and evolving document that must adapt to the changing needs and 
values of society. This perspective allows for a contextual interpretation of the 
Constitution, ensuring its continued relevance and effectiveness. Reading 
down and reading up techniques are also utilized to narrow or broaden the 
scope of provisions to ensure consistency with constitutional principles and to 
advance constitutional values. In interpreting the Constitution as a value 
document, the inter-relationship of fundamental rights is vital. Courts play a 
crucial role in harmonizing and balancing different rights to ensure their 
effective protection, considering principles of proportionality, reasonableness, 
and non-discrimination. 


From a public law perspective, interpreting the Constitution as a legal 
document focuses on adhering to its text, structure, and original intent. The 
presumption of constitutionality is recognized, meaning that legislative acts 
are presumed to be constitutional unless proven otherwise. This presumption 
acknowledges the legitimacy of the elected legislature, placing the burden of 
proof on those challenging the constitutionality of a law. Literal interpretation 
is employed, whereby the plain and ordinary meaning of the Constitution's 
words is given significance to ensure legal certainty and predictability.** 
However, the limitations of literal interpretation are acknowledged, as it may 
not always capture the full intent or purpose of a constitutional provision. In 
such cases, other interpretive tools, such as purposive interpretation, may be 
employed to give effect to the broader principles and values of the 
Constitution. 


Interpreting the federal scheme involves determining the distribution of 
powers between the federal and state governments. The doctrine of 
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inconsistency allows for the invalidation of state laws that are inconsistent 
with federal laws, ensuring the supremacy of federal legislation. The doctrine 
of pith and substance and colourable legislation enables courts to determine 
the true nature and purpose of a law to ascertain its constitutional validity. 
The doctrine of occupied field recognizes exclusive areas of legislation for the 
federal or state government, and encroachments by one level of government 
into the domain of the other may be deemed unconstitutional or inoperative. 
The doctrine of eclipse and severability allows for the partial invalidation of a 
law if only a portion of it is unconstitutional, while the rest can still be 
enforced. 


Harmonious construction is employed to interpret different provisions of the 
Constitution in a manner that reconciles and gives effect to their underlying 
purposes. This approach aims to avoid conflicts or inconsistencies within the 
constitutional framework, promoting the coherent operation of the 
Constitution as a whole. To avoid fallacies of hyper-integration and 
disintegration, constitutional interpretation must strike a balance between 
consolidating power in a particular institution or level of government and 
excessively narrow interpretations that undermine the effectiveness of 
constitutional provisions. Finally, the principle of ejusdem generis is applied 
when interpreting a list of specific items followed by a general term, ensuring 
that the general term is understood to include only things of the same nature 
or class as the specific examples provided. This principle prevents an overly 
broad interpretation of the general term and maintains its confinement within 
the scope of the specific items mentioned. 


Interpreting the Constitution as a value document and a legal document varies 
across different jurisdictions, such as the United States, Canada, Australia, 
and Germany. These countries have distinct constitutional frameworks and 
principles that shape the interpretation of their respective constitutions. 


In the United States, the Constitution is interpreted as a legal document with 
a focus on the original intent of its framers. The courts analyze the text, 
structure, and historical context to interpret its provisions. The judiciary plays 
a significant role in interpreting and applying the Constitution, including the 
distribution of financial resources, grants-in-aid, borrowing powers of the 
central government, and the distribution of taxing powers between the federal 
and state governments. The Commerce Clause grants the federal government 
the power to regulate trade and commerce throughout the country, while also 
allowing states to regulate certain aspects of trade within their borders, 
subject to federal supremacy. 


In Canada, the Constitution Act of 1867 establishes the federal structure. The 
Constitution is interpreted with a more flexible and purposive approach, 
recognizing it as a living tree that evolves with societal values. The 
distribution of financial resources, including grants-in-aid, falls within the 
jurisdiction of the federal government, which has significant spending powers. 
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The central government also has borrowing powers to manage financial 
resources. Taxing powers are divided between the federal and provincial 
governments, with the federal government having broader authority over 
certain taxes. The judiciary plays a role in resolving disputes between federal 
and provincial authorities and ensuring the constitutional balance is 
maintained. 


Australia has a federal system as well, with a written constitution that 
emphasizes the rule of law. The Constitution is interpreted in a legalistic 
manner, focusing on its text and structure. The distribution of financial 
resources, including grants-in-aid, is within the purview of the federal 
government, which also has borrowing powers. Taxing powers are shared 
between the federal and state governments, with the federal government 
having broader authority. The judiciary acts as an arbiter in federal disputes 
and ensures the constitutional principles are upheld. 


In Germany, the Basic Law serves as the constitution. It is interpreted with a 
focus on protecting fundamental rights and maintaining a balance of powers. 
The financial relations, distribution of financial resources, and borrowing 
powers of the central government are addressed through fiscal federalism 
principles. The federal government has the power to levy certain taxes, while 
the states have taxation authority within their own spheres. The judiciary 
plays a significant role in enforcing constitutional principles and protecting 
individual rights, including in matters related to trade and commerce, where 
both federal and state governments have regulatory powers. 


Each of these jurisdictions has its own unique constitutional provisions, 
principles, and judicial interpretations regarding the distribution of financial 
resources, grants-in-aid, borrowing powers, taxing powers, and trade 
regulation. Understanding the specific constitutional provisions and judicial 
decisions within each jurisdiction is essential for a comprehensive analysis of 
these topics. 


Philosophy of Rights and Liberties 
From the perspective of private and public law, the philosophy of rights and 
liberties encompasses principles that apply to both individuals and the state. 
Different countries adopt varying approaches rooted in concepts such as 
natural rights, human dignity, social contract theory, and individual autonomy, 
which influence the interpretation and protection of rights and liberties in 
private and public spheres.** Throughout history, the development of rights 
and liberties has been shaped by landmark events. For instance, the Magna 
Carta in England established certain liberties and curtailed the power of the 
monarchy, while the U.S. Declaration of Independence declared inalienable 
rights like life, liberty, and the pursuit of happiness.** In private law, methods 
of guaranteeing basic rights often rely on judicial interpretation and the 
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establishment of precedents within the common law system. Common law 
countries such as the United States, Canada, and Australia follow this 
approach, where courts shape and enforce rights through case law. On the 
other hand, public law countries like the United States, Canada, and India have 
constitutional bills of rights that explicitly enumerate fundamental rights, 
providing a legal framework for their protection and serving as a basis for 
judicial review. 


The division of powers between central and state governments in federal 
systems, such as those in the United States, Germany, and Australia, impacts 
the protection of rights. These systems distribute legislative authority, 
ensuring that different levels of government are responsible for upholding and 
safeguarding rights within their spheres of influence. The concept of state 
action recognizes that fundamental rights primarily restrict government 
actions rather than imposing obligations on private individuals. Governments, 
as representatives of the state, are typically bound by constitutional 
provisions to respect, protect, and fulfill the rights of individuals within their 
jurisdiction. The right to life, universally regarded as a fundamental human 
right, encompasses both traditional and modern concepts. Traditionally, it 
pertains to protection from arbitrary deprivation of life, while the modern 
concept expands to include access to healthcare, environmental protection, 
and the prohibition of torture. Positive rights of life encompass ensuring social 
and economic conditions necessary for individuals to lead dignified lives, such 
as access to healthcare, education, housing, and social security.*© For 
instance, the rights to die, subject to legal and ethical debates, differ across 
countries. Some jurisdictions, like Canada and certain U.S. states, have 
legalized assisted dying under specific circumstances, while others impose 
restrictions or prohibitions. In private law, the right to personal liberty 
safeguards individuals against arbitrary detention or imprisonment, ensuring 
personal freedom and protection against unwarranted interference by both 
public and private entities. The right to privacy, a crucial aspect of individual 
liberties, includes the protection of personal information, autonomy in 
decision-making, and freedom from surveillance or intrusion by the state or 
other entities. 


Right to Equality 
The right to equality encompasses various aspects, including racial and gender 
equality, non-discrimination, reasonable classification, protective 
discrimination, and the methods and extent of these protections.*” Racial 
equality ensures that individuals are not subjected to discrimination based on 
their race or ethnicity, with legal mechanisms in place to promote equal 
treatment and opportunities. Non-discrimination extends the principle of 
fairness, prohibiting unfair or unequal treatment based on characteristics such 
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as race, religion, gender, nationality, or sexual orientation. Reasonable 
classification allows for legitimate categorization of individuals or groups, but 
it must be based on justifiable reasons and avoid arbitrary discrimination. 
Gender equality aims to guarantee equal rights, opportunities, and treatment 
for all individuals, combating gender-based violence, stereotypes, and 
promoting equity. Protective discrimination is sometimes employed to address 
historical disadvantages, providing specific advantages or protections to 
marginalized groups and promoting equality and inclusion. 


The concept of due process of law is crucial in ensuring fair treatment and 
procedural safeguards in legal proceedings. It encompasses principles such as 
the right to notice, the right to be heard, and the right to a fair and impartial 
hearing. Due process safeguards against arbitrary government actions and can 
take different forms, including procedural due process, which ensures that 
legal procedures are followed, and substantive due process, which protects 
fundamental rights. 


Right to Equality - Racial Equality - Non-discrimination 

The rights of the accused encompass several key principles. Immunity against 
self-incrimination safeguards individuals from being compelled to testify 
against themselves, protecting their freedom to remain silent and avoid self- 
damaging statements.°* The rule against double jeopardy prevents individuals 
from being tried or punished twice for the same offense, guarding against 
abuse and ensuring that individuals are not subjected to multiple prosecutions 
or punishments. Protection against unreasonable search and_ seizure 
safeguards individuals from arbitrary invasions of privacy by the government, 
requiring searches and seizures to be based on reasonable grounds and 
conducted in accordance with legal procedures. The right to a speedy trial 
ensures that individuals accused of a crime are not unduly delayed in the legal 
process, protecting against prolonged pretrial detention. The right to counsel 
guarantees legal representation for individuals accused of a crime, ensuring 
access to advice and assistance throughout legal proceedings.* The right to 
bail allows accused individuals to be released from custody while awaiting trial, 
under certain conditions, based on the presumption of innocence. Protection 
against cruel and unusual punishment prohibits excessively severe or 
inhumane punishments, ensuring proportionality and preventing torture or 
degrading treatment. The application of the death penalty varies among 
jurisdictions, with some allowing its use as a form of punishment while others 
have abolished or imposed moratoriums on its application. The death penalty 
debate involves considerations of human rights, ethics, and the efficacy of the 
criminal justice system. 
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It is essential to recognize that specific provisions, interpretations, and 
practices related to these topics may differ among countries and jurisdictions. 
Legal frameworks and protections can vary, and evolving societal attitudes 
and legislative changes may impact the application of these rights and 
liberties. Consulting the latest legal and constitutional documents of each 
country is recommended for the most accurate and up-to-date information. 


From the perspective of private and public law, several important aspects of 
rights and liberties can be discussed, including freedom of speech and 
expression, freedom of assembly, association, movement, and residence, 
freedom of religion, the right to property, power of eminent domain, and 
freedom of business. Each of these aspects has varying implications in the 
context of different countries, such as the United States, Canada, the United 
Kingdom, Germany, France, South Africa, and India. 


Freedom of speech and expression is a fundamental right that allows 
individuals to express their thoughts and ideas. However, restrictions may be 
imposed to prevent harm, such as hate speech or defamation, with the specific 
content and extent of these restrictions varying among countries. In the 
digital era, freedom of speech and expression also extends to electronic media, 
and laws regarding the media differ in each jurisdiction, addressing issues like 
privacy, intellectual property, and broadcasting regulation. 


Freedom of assembly enables individuals to gather peacefully and express their 
opinions, while freedom of association allows for the formation of 
organizations. Additionally, freedom of movement and residence grants 
individuals the right to travel and choose their place of residence. These 
freedoms may be subject to limitations in the interest of public safety, health, 
or security, although any restrictions must be proportionate and necessary. 


The concept of secularism relates to the relationship between state and 
religion, ensuring equal treatment and non-discrimination based on religious 
beliefs. It allows individuals to practice their religion or hold no religious beliefs 
without interference or favoritism. 


The right to property protects individuals' rights to acquire, own, use, and 
dispose of property. However, this right may have limitations to serve the 
public interest, including the power of eminent domain, which permits the 
government to acquire private property for public use, provided fair and just 
compensation is given. 


The freedom of business varies among countries. In the United States, Canada, 
and the United Kingdom, free market principles generally prevail, allowing 
individuals and businesses to engage in commercial activities with minimal 
government intervention. However, regulations are implemented to ensure 
fair competition, consumer protection, and prevention of anti-competitive 
practices. On the other hand, Germany, France, South Africa, and India may 
have different approaches to business regulation, influenced by economic and 
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social policies. These countries may impose regulations, licensing 
requirements, and consumer protection measures to promote fairness, social 
welfare, and economic development. 


Interpretations, and practices related to these rights and liberties can differ 
significantly among countries and jurisdictions. The legal frameworks, 
constitutional provisions, and case law of each country determine the precise 
scope and limitations of these rights. It is advisable to consult the latest legal 
and constitutional documents of each country to obtain accurate and up-to- 
date information. 


The Doctrine of Promissory Estoppel is a principle that safeguards individuals 
and organizations who have relied upon promises or assurances made by 
government authorities or public bodies. It prevents the government from 
reneging on such promises when they have been reasonably relied upon to the 
detriment of the affected party. Although the application and interpretation 
of this doctrine may vary between countries, its primary objective remains 
consistent—to ensure fairness and protect the legitimate expectations of 
individuals and organizations. 


Ombudsmen, acting as independent government officials or agencies, have a 
crucial role in investigating complaints against government authorities or 
public bodies. Their presence is vital in both private and public law contexts. 
Ombudsmen act as neutral mediators, striving to ensure fair administrative 
practices, protect citizens' rights, and provide remedies in cases of unjust or 
improper administrative actions. However, the scope and authority of 
Ombudsmen may differ among countries due to jurisdiction-specific legislation 
and regulations governing their establishment and functions. 


Powers and Functions pertain to the authority granted to administrative 
bodies under the law to carry out specific tasks or exercises within their 
respective jurisdictions. These bodies operate in diverse sectors such as 
finance, health, environment, and transportation. They exercise powers such 
as rule-making, adjudication, enforcement, licensing, inspections, and various 
administrative procedures. The specific powers and functions bestowed upon 
administrative bodies can vary across countries, and they are typically defined 
by legislation and regulations that are specific to each jurisdiction. 


The Right to Information applies to both private and public law contexts and 
enables individuals to access information held by public authorities or 
government bodies. This right empowers citizens to seek and obtain 
information about the functioning, decision-making processes, and policies of 
the government. However, the scope and implementation of the right to 
information can differ among countries, as each jurisdiction possesses its own 
laws and regulations governing the disclosure of public information. In certain 
circumstances, private entities may also be _ subject to disclosure 
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requirements, especially when they perform public functions or receive public 
funding. 


In both private and public law, governments may have the privilege to withhold 
documents and evidence under specific circumstances. This privilege is based 
on considerations such as national security, defense, confidentiality, privacy, 
and ongoing investigations. Governments are authorized to restrict access to 
certain documents or evidence when their disclosure could jeopardize public 
interests or hinder the administration of justice. The scope and application of 
these privileges can vary between countries, as they are often governed by 
specific laws, regulations, and case law that are specific to each jurisdiction. 
While these concepts share commonalities in their application across the UK, 
USA, France, Germany, South Africa, and Canada, it is important to recognize 
that the precise legal frameworks and interpretations may differ. To gain a 
comprehensive understanding of how these concepts are applied in 
administrative law within each country, it is advisable to consult the relevant 
laws, regulations, and case law specific to the jurisdiction in question. 
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CHAPTER NINE 
JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


Jurisprudence is the philosophical study of law, encompassing private 
and public law. Private law deals with legal relationships between individuals or 
entities, covering areas like contracts, property, and family law. 
Jurisprudential aspects include natural law, legal positivism, legal realism, and 
rights-based approaches. 


Public law governs the relationship between individuals and the government, 
covering constitutional, administrative, criminal, and tax law. Jurisprudential 
aspects include constitutionalism, separation of powers, rule of law, and the 
public interest. These aspects shape legal systems and societal interactions. 


Austin Theory of Law 


Public and private laws play distinct yet interrelated roles within legal 
systems. From the perspective of public law,*° as outlined in the Austinian 
Theory of Law, these laws are essential for maintaining social order, upholding 
justice, and safeguarding the rights and liberties of individuals within a 
society. Public laws encompass a wide range of legal provisions, including 
criminal laws, constitutional principles, administrative regulations, and laws 
governing the relationship between the state and its citizens. By establishing a 
framework of rules and regulations, public laws provide a stable and 
predictable environment in which individuals can live, work, and interact. On 
the other hand, private laws, also recognized in the Austinian Theory of Law, 
primarily govern the relations between private individuals. These laws regulate 
interactions in areas such as contracts, property rights, torts, and family law. 
Private laws serve as a foundation for individuals to engage in voluntary 
exchanges, establish contractual obligations, and protect their interests. They 
provide a legal framework that enables individuals to navigate their personal 
and business relationships and ensure the smooth functioning of economic and 
social transactions. While the Austinian Theory of Law emphasizes the 
command aspect of law, it has faced criticisms for its limited view of legal 
systems. Critics argue that the theory fails to account for the complexities 
and diversity of legal systems, as well as the moral and social dimensions of 
law. This criticism is addressed, to some extent, by the Pure Theory of Law, 
which recognizes both public and private laws as part of a unified legal system. 
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Pure Theory of Law 


The Pure Theory of Law, developed by Hans Kelsen, focuses on the logical and 
formal structure of law.**' It highlights the hierarchy of norms and the concept 
of legal validity. According to this theory, laws derive their validity from a 
basic norm, or Grundnorm, which underlies the entire legal system. From a 
pure theory perspective, public and private laws are not distinguished by their 
subject matter, but rather by their position within the normative hierarchy. 


The Pure Theory of Law has influenced legal thinking by providing a systematic 
framework for analyzing legal systems and understanding the interplay 
between various legal provisions. However, critics argue that this theory can 
be overly formalistic and detached from social realities, neglecting the 
influence of social, economic, and historical factors on legal systems. 
Consequently, alternative theories have emerged to address these concerns 
and incorporate moral and political considerations into legal analysis. 


From the perspective of the Historical School of Law, as exemplified by 
Friedrich Carl von Savigny, law is viewed as a product of the Volksgeist, or the 
spirit of the people. This theory recognizes the historical development of law 
and its connection to the cultural and social context of a particular society. 
Both public and private laws are seen as evolving organically over time, shaped 
by the shared values, customs, and traditions of a community. This 
perspective emphasizes the importance of legal traditions and _ historical 
continuity in understanding and interpreting the law. Critics of the Historical 
School's theory of Volksgeist argue that it can be overly deterministic and may 
hinder the ability to introduce necessary reforms or adapt to changing social 
circumstances. They suggest that an exclusive focus on cultural homogeneity 
may overlook the rights and interests of minority groups within a society. 


Another perspective relevant to the understanding of law is the Natural Law 
Theory, as articulated by Thomas Aquinas. This theory posits a connection 
between moral principles and legal systems. According to Aquinas, human laws 
must be grounded in and consistent with natural law, which is derived from a 
divine source. Natural law reflects fundamental moral principles that are 
universally valid and provide a basis for evaluating the legitimacy of positive 
laws. This perspective emphasizes the moral dimension of law, highlighting 
principles such as justice, fairness, and respect for human dignity. 


Private and public law can be understood through various legal theories and 
perspectives, each providing unique insights into their nature and 
implications. Let's examine these theories and their relevance to private and 
public law: 
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Natural Law and Social Contract 


The theories of natural law and social contract proposed by Hobbes, Locke, and 
Rousseau offer different perspectives on the foundations of law.**? According 
to Hobbes, laws exist to prevent a state of nature and maintain social order. 
Both private and public laws serve the purpose of establishing and preserving 
order within society. Locke emphasized the protection of natural rights 
through laws, with private laws safeguarding individual rights and public laws 
ensuring the legitimacy of governance. Rousseau's social contract theory 
considers laws as expressions of the general will, aiming to promote the 
common good. Private laws establish frameworks for individual rights and 
obligations, while public laws serve the interests of the community and 
maintain social harmony. 


ALA Hart 


HLA Hart's legal positivism views both private and public laws as products of 
legal procedures and institutions.**® Private laws regulate individual behavior 
and interactions, while public laws are enacted by the state to maintain order 
and promote justice. 


John Rawls' theory 


John Rawls' theory of justice emphasizes fairness and equal opportunity, 
suggesting that private laws should ensure fair distribution of resources and 
opportunities, while public laws should create a just and inclusive society.*** 


American Realism 


American Legal Realism, exemplified by Jerome Frank, emphasizes judicial 
discretion and the influence of personal biases in legal decision-making.**° Rule 
skeptics argue that both private and public laws are subject to interpretation 
and may vary depending on the judge's discretion. Fact skeptics highlight that 
legal decisions are influenced not only by factual evidence but also by social, 
economic, and political factors. These perspectives recognize the role of judges 
and societal dynamics in shaping the interpretation and application of both 
private and public laws. 


Llewellyn's Concept of Law 


Karl Llewellyn's sociological approach emphasizes the social and cultural 
context of law.**° According to this perspective, both private and public laws 
are influenced by social norms, customs, practices, and power dynamics. 
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Understanding the social realities and dynamics that shape legal systems is 
crucial to comprehending the nature and implications of private and public 
laws. 


Sociological School of Law 


Roscoe Pound's theory of social engineering suggests that both private and 
public laws should contribute to social progress and a just society.°®”’ Private 
laws should promote well-being and fair relationships, while public laws should 
address social issues and create a framework for social advancement. This 
perspective acknowledges the role of both private and public laws in shaping 
and improving society. 


Marxian School of Law 


The Marxian School of Law views law as a product of class struggle and the 
capitalist system.**® According to this perspective, both private and public 
laws tend to serve the interests of the ruling class and perpetuate social 
inequalities. Private laws protect private property rights, while public laws 
maintain existing power structures. Critics argue that within a capitalist 
system, private and public laws often reinforce social and economic 
inequalities rather than promoting justice and equality. 


Liability and jurisprudence 
Liability and jurisprudence are essential in private and public laws, influencing 
outcomes and guiding principles. Private law deals with contract and tort 
liabilities, while public law involves administrative and criminal liabilities. 
Jurisprudence shapes legal interpretation and evolution in both domains, 
ensuring fair resolutions and upholding the rule of law. 


Vicarious Liability 


In private law, vicarious liability refers to the legal responsibility of a person 
(the master) for the actions or omissions of another person (the servant) who 
is under their control and direction. This doctrine recognizes that a master can 
be held liable for the wrongful acts committed by their servant during the 
course of employment, even if the master did not personally participate in or 
have knowledge of those acts. The rationale behind this principle is that the 
master benefits from the servant's work and should, therefore, bear the risk of 
any harm caused by their actions. 


Legal Representatives and Dead Man's Relationship 


In private law, the relationship between legal representatives and a deceased 
person's estate is of utmost importance. When a person passes away, their 
legal representatives, such as executors or administrators, step into their 
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shoes to manage their affairs. These legal representatives have the duty to 
administer the deceased person's estate, pay off debts, distribute assets to 
beneficiaries according to the will or intestacy laws, and generally act in the 
best interests of the estate. They owe fiduciary duties to the beneficiaries and 
must exercise reasonable care and diligence in carrying out their 
responsibilities. 


Strict Liability 


Strict liability is a legal concept in private law that imposes liability on a party 
without the need to prove fault or negligence. Under strict liability, a person 
or entity can be held responsible for the consequences of their actions, 
regardless of their intentions or level of care exercised. This doctrine is often 
applied in cases involving inherently dangerous activities or products. The 
rationale behind strict liability is to ensure that those engaged in such 
activities or producing potentially harmful products bear the costs and 
consequences of any harm caused, promoting safety and protection for 
individuals. 


Absolute Liability 


Absolute liability is an even more stringent form of liability than strict liability. 
It holds a person or entity responsible for the consequences of their actions, 
irrespective of any precautions taken or lack of fault. In cases of absolute 
liability, the focus is solely on the harm caused, and defenses like due diligence 
or reasonable care are not considered. This type of liability is usually reserved 
for cases involving hazardous substances or activities where the potential 
harm is significant and requires a higher degree of accountability. 


Mistake of Law and Mistake of Fact 


In private law, a mistake of law refers to a situation where a person 
misunderstands or misapplies the law, leading to unintended legal 
consequences. Generally, mistakes of law do not excuse liability since it is 
presumed that individuals are expected to know and abide by the law. On the 
other hand, a mistake of fact occurs when a person holds an erroneous belief 
about a material fact that influences their actions or decisions. In some cases, 
a genuine mistake of fact can serve as a defense to liability, depending on the 
circumstances and the applicable legal principles. 


Accidents 


In private law, accidents refer to unexpected events or occurrences that result 
in harm or damage to persons or property. Accidents can happen due to 
various reasons, such as negligence, faulty products, or unpredictable 
circumstances. Liability for accidents is typically determined by assessing 
whether a duty of care was owed, whether that duty was breached, and 
whether the breach caused the harm or damage suffered. Depending on the 
specific circumstances, the principles of negligence, strict liability, or other 
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relevant legal doctrines may come into play to determine liability and the 
resulting legal consequences. 


Mens Rea (Guilty Mind) 


In public law, mens rea refers to the mental state or intention of a person when 
committing a crime. It is a fundamental principle that in order to be convicted 
of a crime, there must be proof of both the actus reus (the wrongful act or 
omission) and the mens rea. Mens rea encompasses various mental states, 
ranging from intentionally committing a crime to acting recklessly or 
negligently. The level of mens rea required for a particular offense depends on 
the nature of the crime and is typically defined by statutes or established 
through legal precedents. 


Exceptions to Mens Rea 


While mens rea is a general requirement for criminal liability, there are certain 
exceptions or instances where strict intention or knowledge of wrongdoing 
may not be necessary for conviction. These exceptions often arise in cases 
involving strict liability offenses or crimes that are regulatory or public 
welfare-oriented. In such cases, the focus may shift from the mental state of 
the offender to the potential harm caused by the prohibited conduct. However, 
exceptions to mens rea are typically narrowly construed, and the general 
principle of requiring a guilty mind remains a fundamental aspect of criminal 
law. 


Negligence 


Negligence is a key concept in public law that deals with the breach of a duty 
of care owed by one party to another, resulting in harm or damage. It is an 
important principle in tort law, which addresses civil wrongs committed by 
individuals or entities. Negligence occurs when a person fails to exercise 
reasonable care in a situation where a duty of care exists, and as a result, 
causes harm to another party. Theories of negligence typically involve 
assessing the standard of care, the existence of a duty of care, the breach of 
that duty, causation, and the resulting damages. Negligence is a flexible 
concept that adapts to different situations and circumstances, ensuring that 
individuals are held accountable for their actions while considering the 
prevailing standards of care in society. 


Principles of Natural 
The principles of natural justice ensure fairness and due process in decision- 
making for private and public entities. Affected parties can seek redress 
through locus standi and writ petitions before the judiciary, guaranteeing 
impartiality and the right to a fair hearing. Liabilities from various 
circumstances can be addressed, holding entities accountable. Writ petitions 
protect fundamental rights and challenge government actions, while natural 
justice can be invoked through civil court cases or PILs to address broader 
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societal issues. These remedies play a crucial role in safeguarding rights and 
upholding the rule of law. 


In the context of private and public law, the Principles of Natural Justice play a 
crucial role in ensuring fairness and justice in legal proceedings. Two key 
principles, the Principle of Hearing and the Rule against Bias, are fundamental 
to upholding these principles. These principles have significance in various 
legal systems, including Germany, the United States (USA), the United 
Kingdom (UK), France, and South Africa. **°The Principle of Hearing, also 
known as the audi alteram partem principle, emphasizes that no person should 
be condemned or adversely affected without being given a fair opportunity to 
be heard. It entails the right to present evidence, challenge opposing evidence, 
and make arguments before a decision is reached. Its components include 
providing adequate and timely notice to the party about the proceedings and 
allegations made against them, granting the opportunity to present their case, 
and ensuring proceedings are conducted before an impartial and independent 
decision-maker.**° 


Non-compliance with the Principle of Hearing can result in an unfair decision 
or action, which can be challenged in court. If the court finds that the principle 
was not followed, it may set aside the decision and order a new hearing that 
adheres to the principles of natural justice. 


The enforceability of the Principle of Hearing differs in each country. In 
Germany, it is protected under the German Constitution, and non-compliance 
can be challenged through administrative or constitutional courts. In the USA, 
the Principle of Hearing is considered an essential aspect of due process 
guaranteed by the Fifth and Fourteenth Amendments to the United States 
Constitution, and non-compliance can be challenged in federal or state courts. 
In the UK, the Principle of Hearing is safeguarded under common law and the 
European Convention on Human Rights, and non-compliance can be challenged 
in various courts, including the High Court and the Court of Appeal. France 
protects the Principle of Hearing under the French Constitution, and non- 
compliance can be challenged through administrative or constitutional 
courts.**! In South Africa, the Principle of Hearing is safeguarded under the 
Constitution of the Republic of South Africa, and non-compliance can be 
challenged in the High Court or the Constitutional Court. The Rule against 
Bias, also known as the nemo iudex in causa sua principle, prohibits decision- 
makers from exhibiting bias or having a personal interest in the outcome of a 
case. It ensures an impartial and objective decision-making process. The 
components of this principle include the presence of actual bias when the 
decision-maker has a personal interest or bias in the case, and apprehended 
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bias when there is a reasonable perception that the decision-maker might be 
biased. 


Non-compliance with the Rule against Bias may lead to the invalidation of the 
decision or action due to the appearance of bias. The affected party can seek 
redress through legal proceedings. The enforceability of the Rule against Bias 
varies in each country. In Germany, it is protected under the German 
Constitution, and non-compliance can be challenged through administrative or 
constitutional courts. In the USA, the Rule against Bias is protected under the 
Fifth and Fourteenth Amendments to the United States Constitution, and 
non-compliance can be challenged in federal or state courts. The UK protects 
the Rule against Bias under common law and the European Convention on 
Human Rights, and non-compliance can be challenged in courts such as the 
High Court and the Court of Appeal. France protects the Rule against Bias 
under the French Constitution, and non-compliance can be challenged through 
administrative or constitutional courts. In South Africa, the Rule against Bias 
is protected under the Constitution, and non-compliance can be challenged in 
the High Court or the Constitutional Court. 


Constitutional remedies are essential for protecting fundamental rights and 
ensuring justice within a legal system. In India and the United Kingdom (UK), 
specific provisions and mechanisms are established to provide these remedies. 
Article 32 and Article 226 in India, as well as the writs in the UK, serve as 
significant tools for seeking relief in cases of constitutional rights violations. 
Constitutional remedies hold great importance as they provide individuals with 
a direct means to address violations of their fundamental rights. They act as 
safeguards against arbitrary actions by the state or its authorities, ensuring 
the protection of citizens' rights and liberties. By empowering individuals to 
approach the courts, these remedies enable timely and efficient access to 
justice. 


Locus Standi 


Locus Standi refers to the legal standing or capacity to bring a case before the 
court. Both India and the UK have witnessed the evolution of rules regarding 
locus standi, allowing individuals or organizations to approach the court on 
behalf of others or in matters of public interest. °°? This enables public interest 
litigation, where issues of broader public concern can be addressed through 
legal proceedings. Human Rights Commissions play a vital role in protecting 
and promoting human rights in both India and the UK. These commissions have 
powers and functions that include investigating human rights violations, 
initiating legal action, recommending remedies, and raising awareness about 
human rights issues. 


The scope of Article 32 and Article 226 in India encompasses the broad 
protection of fundamental rights and the enforcement of legal remedies. These 
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constitutional provisions empower individuals to directly seek relief from the 
Supreme Court or High Courts, respectively, in cases of fundamental rights 
violations. The procedure for filing writ petitions in India is governed by the 
Supreme Court Rules and the respective High Court Rules. These rules provide 
guidance on the process of drafting and filing writ pleadings, as well as 
handling evidentiary matters. It is crucial to consult the specific statutes, 
rules, and case law applicable in each jurisdiction to obtain accurate and 
updated information on constitutional remedies, the scope of writs, and the 
procedural aspects involved. 


Writs Petitions 


In India, Article 32 of the Constitution grants individuals the right to approach 
the Supreme Court for the enforcement of fundamental rights. This provision 
allows direct access to the highest court in the country to seek protection and 
remedies for any violation of these rights. Article 226 empowers the High 
Courts in India to issue writs, orders, or directions for the enforcement of 
fundamental rights and other necessary purposes. *°° 


Writs are powerful legal tools available in both the UK and India for seeking 
specific remedies from the courts. In the UK, common law recognizes various 
writs such as Habeas Corpus, Mandamus, Certiorari, Prohibition, and Quo 
Warranto. Similarly, India's Article 32 and Article 226 provide for similar writs 
including Habeas Corpus, Mandamus, Certiorari, Prohibition, and Quo 
Warranto. These writs offer remedies for a wide range of issues, such as 
protecting personal liberty, enforcing public duties, and _ reviewing 
administrative actions. 


In addition to traditional writ remedies, courts in both India and the UK 
possess the power to issue directions and award monetary compensation in 
specific cases. Directions can be given to public authorities to ensure 
compliance with the law and protect fundamental rights, while monetary 
compensation in the form of damages may be awarded to compensate 
individuals for harm suffered due to rights violations. Certain legal principles 
exist in both jurisdictions regarding the exhaustion of alternative remedies, 
delay, and laches. These principles require individuals to explore other 
available remedies before resorting to constitutional remedies. Excessive delay 
or laches in approaching the court may affect the availability of remedies or 
the court's discretion in granting relief. 


Doctrine of Precedent 


The doctrine of precedent consists of two essential elements: ratio decidendi 
and obiter dictum.*** Ratio decidendi refers to the legal principle or the 
reasoning that forms the basis of a court's decision. It is the core part of a 
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judgment that must be followed in future cases with similar facts and legal 
issues. The ratio decidendi represents the binding precedent that lower courts 
are obliged to follow. In contrast, obiter dictum refers to statements made by 
the court that are not directly relevant to the case's decision. These 
statements may provide guidance or persuasive authority in future cases but 
are not binding. They do not form part of the ratio decidendi and are 
considered mere observations or comments made by the court. From a private 
law perspective, the doctrine of precedent plays a crucial role in shaping legal 
outcomes and providing predictability in judicial decisions. Precedent refers to 
the principle that courts should follow the legal reasoning and decisions of 
higher courts in similar cases. It ensures consistency and uniformity in the 
application of law, promoting fairness and certainty in legal relationships. 


Determining the ratio decidendi can be a complex task. Courts often employ 
various methods to identify the binding principle in a judgment. These 
methods include analyzing the majority opinion, considering the essential facts 
and legal issues, and focusing on the reasoning necessary for the decision's 
outcome. The objective is to extract the legal principle that has a direct impact 
on the case's decision and is binding on lower courts. 


While the doctrine of precedent emphasizes the importance of following 
established legal principles, there are exceptions to its application. Stare 
decisis, which means "to stand by things decided," is the general rule that 
courts should adhere to precedent. However, there are circumstances where 
courts may depart from precedent. Exceptions include situations where a 
higher court overrules a previous decision, where there is conflicting 
precedent, or where the precedent is outdated or no longer applicable. 


In common law countries such as the United States, the United Kingdom, 
Canada, South Africa, and India, the doctrine of precedent is a fundamental 
principle. Common law jurisdictions heavily rely on judicial decisions and 
precedents in the absence of comprehensive statutory codes. Precedents in 
these countries are binding and carry significant weight in subsequent cases. 
In contrast, civil law countries like France place less emphasis on precedent. 
Civil law systems are based on codified laws and statutes, with less reliance on 
judicial decisions. Precedents in civil law jurisdictions are generally considered 
persuasive authority rather than binding precedent. 


In India, the doctrine of precedent is of great importance. The Supreme Court 
of India, as the highest judicial authority, establishes binding precedents for all 
lower courts. The court's decisions on legal principles and interpretation have 
far-reaching implications in subsequent cases. The Supreme Court itself 
follows the principle of stare decisis and strives to maintain consistency in its 
rulings. However, the Indian legal system also recognizes the concept of 
distinguishing precedents. This allows courts to differentiate the facts and 
legal issues of a current case from previous decisions, enabling them to deviate 
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from binding precedents when justified. Moreover, the Supreme Court has the 
power to overrule its own previous decisions if it deems fit and necessary. 


132 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 133 


Books 


1, 


REFERENCES 


T.R.S. Allan, The Rule of Law and Parliamentary Sovereignty, in 
CONSTITUTIONAL JUSTICE: A LIBERAL THEORY OF THE RULE OF LAW O(T. R. S. 
Allan ed., 2003), 


https://doi.org/10.1093/acprof:0s0/9780199267880.003.0007 (last 
visited Jul 11, 2023). 


. Ola Wiklund, The Reception Process in Sweden and Norway, in A EUROPE 


OF RIGHTS: THE IMPACT OF THE ECHR ON NATIONAL LEGAL SYSTEMS O (Helen 
Keller & Alec Stone Sweet eds., 2008), 
https://doi.org/10.1093/acprof:0s0/9780199535262.003.0004 (last 
visited Jul 11, 2023). 


VIRGINIA HELD, THE PUBLIC INTEREST AND INDIVIDUAL INTERESTS (1970). 


THE OXFORD HANDBOOK OF DANISH POLITICS, (Peter Munk Christiansen et 
al. eds., 2020). 


THE LEGAL SYSTEM OF GERMANY (9781531024147). AUTHORS: ALAIN A. 
LEVASSEUR, J. RANDALL TRAHAN, DAVID GRUNING. CAROLINA ACADEMIC 


PRESS, https://cap-press.com/books/isbn/9781531024147/The-Legal- 
System-of-Germany (last visited Jul 11, 2023). 


. The Law of Parliamentary Sovereignty, , in A.V. DICEY AND THE COMMON 


LAW CONSTITUTIONAL TRADITION: A LEGAL TURN OF MIND 162 (Mark D. 
Walters ed., 2020), https://www.cambridge.org/core/books/av-dicey- 


and-the-common-law-constitutional-tradition/law-of-parliamentary- 


sovereignty/O76AA0D59A67197EFO3DB35D7506386F (last visited Jul 
11, 2023). 


. Jorn @yrehagen Sunde, The History of Nordic Legal Culture and Court 


Culture: The Story of What Should Not Have Been, but Still Came to Be, 
in RETHINKING NORDIC CourTs 49 (Laura Ervo, Pia Letto-Vanamo, & Anna 
Nylund eds., 2021), https://doi.org/10.1007/978-3-030-74851-7_4 (last 
visited Jul 12, 2023). 


Jorn @yrehagen Sunde, The History of Nordic Legal Culture and Court 
Culture: The Story of What Should Not Have Been, but Still Came to Be, 
in RETHINKING NORDIC CourTs 49 (Laura Ervo, Pia Letto-Vanamo, & Anna 


Nylund eds., 2021), https://doi.org/10.1007/978-3-030-74851-7 4 (last 
visited Jul 11, 2023). 


134 


10. 


il. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


. Hiroshi Oda, The History of Modern Japanese Law, in JAPANESE LAW O 


(Hiroshi Oda ed., 2009), 
https://doi.org/10.1093/acprof:0s0/9780199232185.003.0002 (last 
visited Jul 11, 2023). 


The International Studies Encyclopedia, , im THE INTERNATIONAL STUDIES 
ENCYCLOPEDIA (2017), 


https://www.oxfordreference.com/display/10.1093/acref/978019184266 
5.001.0001/acref-9780191842665 (last visited Jul 11, 2023). 


Andreas Lienhard et al., The Federal Supreme Court of Switzerland: 
Judicial Balancing of Federalism without Judicial Review, in COURTS IN 
FEDERAL COUNTRIES 404 (Nicholas Aroney & John Kincaid eds., 2017), 
https://www.jstor.org/stable/10.3138/j.cttlwhm97c.17 (last visited Jul 
11, 2023). 


Alisdair Gillespie & Siobhan Weare, The English Legal System, in THE 
ENGLISH LEGAL SYSTEM , https:// (last visited Jul 11, 2023). 


Alisdair Gillespie & Siobhan Weare, The English Legal System, in THE 
ENGLISH LEGAL SYSTEM , https:// (last visited Jul 11, 2023). 


BRYAN A. GARNER & BRYAN A. GARNER, THE ELEMENTS OF LEGAL STYLE 
(Second Edition, Second Edition ed. 2002). 


Christina Jensen, Smail/ Claims Procedures in the Scandinavian 
Countries, in RETHINKING NORDIC CourTS 271 (Laura Ervo, Pia Letto- 
Vanamo, & Anna Nylund eds., 2021), https://doi.org/10.1007/978-3- 
030-74851-7_15 (last visited Jul 11, 2023). 


Sophie Boyron, Sources of Law, in PRINCIPLES OF FRENCH LAw O (John 
Bell, Sophie Boyron, & Simon Whittaker eds., 2008), 


https://doi.org/10.1093/acprof:0s0/9780199541393.003.0002 (last 
visited Jul 11, 2023). 


Hideo Fukui, Real Estate and the Legal System of Japan, in FRONTIERS OF 
REAL ESTATE SCIENCE IN JAPAN 3 (Yasushi Asami, Yoshiro Higano, & Hideo 


Fukui eds., 2021), https://doi.org/10.1007/978-981-15-8848-8_1 (last 
visited Jul 11, 2023). 


Eric R. Boot, Public Interest, in OXFORD RESEARCH ENCYCLOPEDIA OF 
POLITICS (2022), https:// (last visited Jul 9, 2023). 


Francisco Ferreira de Almeida, Portugal, in INTERNATIONAL LAW AND 
DOMESTIC LEGAL SYSTEMS: INCORPORATION, TRANSFORMATION, AND 
PERSUASION O (Dinah Shelton ed., 2011), 


https://doi.org/10.1093/acprof:0s0/9780199694907.003.0020 (last 
visited Jul 12, 2023). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 135 


20.Vernon Valentine Palmer, Mixed Legal Systems, in THE CAMBRIDGE 


el, 


ee: 


23. 


24. 


25. 


26. 


AS 


28. 


20. 


COMPANION TO COMPARATIVE LAW 368 (Mauro Bussani & Ugo Mattei eds., 
2012), https://www.cambridge.org/core/books/cambridge-companion- 
to-comparative-law/mixed-legal- 


systems/8AB7F8B77AE1AAOE2FDED3E70295E28B (last visited Jul 12, 
2023). 


Vernon Valentine Palmer, Mixed Legal Systems, in THE CAMBRIDGE 
COMPANION TO COMPARATIVE LAW 368 (Mauro Bussani & Ugo Mattei eds., 
2012), https://www.cambridge.org/core/books/cambridge-companion- 
to-comparative-law/mixed-legal- 


systems/8AB7F8B77AE1AAOE2F DED3E70295E28B (last visited Jul 11, 
2023). 


MICHEL SENELLART, LES ARTS DE GOUVERNER: DU REGIMEN MEDIEVAL AU 
CONCEPT DE GOUVERNEMENT (1995). 


MICHEL SENELLART, LES ARTS DE GOUVERNER: DU REGIMEN MEDIEVAL AU 
CONCEPT DE GOUVERNEMENT (1995). 


411 JENNIFER ALTEHENGER, LEGAL LESSONS: POPULARIZING LAWS IN THE 
PEOPLE’S REPUBLIC OF CHINA, 1949-1989 (1 ed. 2018), 


https://www.jstor.org/stable/j.ctvrs90fj (last visited Jul 12, 2023). 


LAW, POLITICS, AND THE JUDICIAL PROCESS IN CANADA, 4TH EDITION, (4 ed. 


2018), https://www.jstor.org/stable/j.ctvo6fggn (last visited Jul 12, 
2023). 


LA CITE ANTIQUE, ETUDE SUR LE CULTE, LE DROIT, LES INSTITUTIONS DE LA GRECE 
ET DE ROME, https://www.edition-originale.com/en/history/editions- 


originales/fustel-de-coulanges-la-cite-antique-etude-sur-le-culte- 


1864-69980 (last visited Jul 9, 2023). 


Pascal Mahon, Judicial Federalism and Constitutional Review in the 
Swiss Judiciary, in Swiss PUBLIC ADMINISTRATION: MAKING THE STATE WORK 
SUCCESSFULLY 137 (Andreas Ladner et al. eds., 2019), 
https://doi.org/10.1007/978-3-319-92381-9_8 (last visited Jul 11, 
2023). 


Giuseppe Cataldi, /ta/y, in INTERNATIONAL LAW AND DOMESTIC LEGAL 
SYSTEMS: INCORPORATION, TRANSFORMATION, AND PERSUASION O (Dinah 
Shelton ed., 2011), 
https://doi.org/10.1093/acprof:0s0/9780199694907.003.0013 (last 
visited Jul 11, 2023). 


Bernd Tremml & Bernard Buecker, /ntroduction Overview of the German 
Legal System and Its Role in Light of Germany’s Membership in the 
European Community, in KEY ASPECTS OF GERMAN BUSINESS LAW: A 
MANUAL FOR PRACTICAL ORIENTATION 1 (Bernd Tremml] & Bernard Buecker 


136 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


eds., 1999), https://doi.org/10.1007/978-3-662-08065-8_1 (last visited 
Jul 11, 2023). 


30. JOHN DUGARD, HUMAN RIGHTS AND THE SOUTH AFRICAN LEGAL ORDER 
(1978), https://www.jstor.org/stable/j.cttl3x169k (last visited Jul 12, 
2023). 


31. NIGEL FOSTER ET AL., GERMAN LEGAL SYSTEM AND LAws (Fourth Edition, 
Fourth Edition ed. 2010). 


32.HANS KELSEN, GENERAL THEORY OF LAW AND STATE (2009). 


33. ANDRAS JAKAB, EUROPEAN CONSTITUTIONAL LANGUAGE (1 ed. 2016), 
https://www.cambridge.org/core/product/identifier/9781316442678/t 
pe/book (last visited Jul 11, 2023). 


34.Helle Krunke, Constitutional Identity in Denmark: Extracting 
Constitutional Identity in the Context of a Restrained Supreme Court 
and a Strong Legislature, in CONSTITUTIONAL IDENTITY IN A EUROPE OF 
MULTILEVEL CONSTITUTIONALISM 114 (Christian Calliess & Gerhard van der 
Schyff eds., 2019), 
https://www.cambridge.org/core/books/constitutional-identity-in-a- 
europe-of-multilevel-constitutionalism/constitutional-identity-in- 


denmark/2C362EA2A474DDE4A52697BiECO632A0 (last visited Jul 11, 
2023). 


35.Conclusion, , im CONTEMPORARY FRENCH ADMINISTRATIVE LAW 299 
(Frangois Lichére & John Bell eds., 2022), 
https://www.cambridge.org/core/books/contemporary-french- 
administrative- 


law/conclusion/8C4D852A1E44E1D68FE683FEA584ABB3 (last visited 
Jul 11, 2023). 


36.CANADIAN CONSTITUTIONAL LAW IN A MODERN PERSPECTIVE, (1970), 
https://www.jstor.org/stable/10.3138/j.ctvfp64ks (last visited Jul 12, 
2023). 


37. MICHEL ROSENFELD & MICHEL ROSENFELD, A PLURALIST THEORY OF 
CONSTITUTIONAL JUSTICE: ASSESSING LIBERAL DEMOCRACY IN TIMES OF RISING 
POPULISM AND ILLIBERALISM (2022). 


38.Inger-Johanne Sand, /0 Globalization and the Transcendence of the 
Public/Private Divide—What Is Public Law under Conditions of 
Globalization?, in AFTER PUBLIC LAW O (Cormac Mac Amhlaigh, Claudio 
Michelon, & Neil Walker eds., 2013), 
https://doi.org/10.1093/acprof:0s0/9780199669318.003.0010 (last 
visited Jul 9, 2023). 


39.Public law-private law divide?, , im EUROPEAN CONSTITUTIONAL LANGUAGE 
387 (Andras Jakab ed., 2016), 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 


https://www.cambridge.org/core/books/european-constitutional- 
language/public-lawprivate-law- 
divide/65A1AA967ED3810B653363C907E6BOOA (last visited Jul 20, 
2023). 


40. Jeroen Van Den Hoven, /nformation Technology, Privacy, and the 
Protection of Personal Data, inINFORMATION TECHNOLOGY AND MORAL 
PHILOSOPHY 301 (Jeroen van den Hoven & John Weckert eds., 2008), 
https://www.cambridge.org/core/books/information-technology-and- 
moral-philosophy/information-technology-privacy-and-the- 


protection-of-personal-data/17E1i2096DiBAIF8E376703AFE18784FF 
(last visited Jul 20, 2023). 


41. Mattias Ahrén, The Right to Equality, in INDIGENOUS PEOPLES’ STATUS IN 
THE INTERNATIONAL LEGAL SYSTEM O (Mattias Ahrén ed., 2016), 


https://doi.org/10.1093/acprof:0s0/9780198778196.003.0007 (last 
visited Jul 20, 2023). 


42.SUJIT CHOUDHRY, MADHAV KHOSLA & PRATAP BHANU MEHTA, THE OXFORD 
HANDBOOK OF THE INDIAN CONSTITUTION (2016). 


Research Article 
1. Marinella Baschiera, /ntroduction to the Italian Legal System. The 


Allocation of Normative Powers: Issues In Law Finding, 34 
INTERNATIONAL JOURNAL OF LEGAL INFORMATION 279 (2006). 


2. Elisabeth Zoller, Jntroduction to Public Law: A Comparative Study, 1 
(2008). 


3. Donal O’Donnell, /rish Legal History of the Twentieth Century, 105 
STUDIES: AN IRISH QUARTERLY REVIEW 98 (2016). 


4. Eric Barendt, /s There a United Kingdom Constitution?, 17 OXFORD 
JOURNAL OF LEGAL STUDIES 137 (1997). 


5. Mehran Tamadonfar, /s/lam, Law, and Political Control in Contemporary 
Iran, 40 JOURNAL FOR THE SCIENTIFIC STUDY OF RELIGION 205 (2001). 


6. Paul R. Dubinsky, /nternational Law in the Legal System of the United 
States, 58 THE AMERICAN JOURNAL OF COMPARATIVE LAW 455 (2010). 


7. Introduction, 19 ARAB LAW QUARTERLY 1 (2004). 


8. Kirtan Jethva, /ndira Gandhi Vs Rajnarayan Case, 
https://www.academia.edu/37055815/Indira_Gandhi_Vs_Rajnarayan_ca 
se (last visited Jul 11, 2023). 


9. Austin Abbott, /ndians and the Law, 2 HARVARD LAW REVIEW 167 (1888). 


138 


10. 


il. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21 


22. 


23. 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


Vishnu Parshad & Vishnu Prasad, /ndependence of Judiciary in India, 25 
THE INDIAN JOURNAL OF POLITICAL SCIENCE 307 (1964). 


Janet McLean, /deologies in Law Time: The Oxford History of the Laws 
of England, 38 LAW & SOCIAL INQUIRY 746 (2013). 


Christopher Anderson & Gerard C. Rowe, Human Rights in Australia: 
National and International Legal Perspectives, 24 ARCHIV DES 
VOLKERRECHTS 56 (1986). 


Henry J. Richardson et al., /nternational Law Implications for the 
Transition in South Africa, 86 PROCEEDINGS OF THE ANNUAL MEETING 
(AMERICAN SOCIETY OF INTERNATIONAL LAW) 287 (1992). 


Judith Healy & Merrilyn Walton, Health Ombudsmen in Polycentric 
Regulatory Fields: England, New Zealand, and Australia, 75 AUSTRALIAN 
JOURNAL OF PUBLIC ADMINISTRATION 492 (2016). 


Georg Nolte, General Principles of German and European Administrative 
Law - A Comparison in Historical Perspective, 57 THE MODERN LAW 
REVIEW 191 (1994). 


Poul F. Kjaer, From the Private to the Public to the Private? 
Historicizing the Evolution of Public and Private Authority, 25 INDIANA 
JOURNAL OF GLOBAL LEGAL STUDIES 13 (2018). 


V. T. H. Delany, Fundamental Liberties in the Constitution of Ireland, 2 
UNIVERSITY OF MALAYA LAW REVIEW 17 (1960). 


Trevor C. Hartley, Federalism, Courts and Legal Systems: The Emerging 
Constitution of the European Community, 34 THE AMERICAN JOURNAL OF 
COMPARATIVE LAW 229 (1986). 


Gary R. Feulner & Amjad Ali Khan, Dispute Resolution in the United 
Arab Emirates, 1 ARAB LAW QUARTERLY 312 (1986). 


Dieter Welz, Democracy and the Rule of Law in South Africa: 
Observations on Significant Legislative and Other Developments after 
Polokwane, 43 VERFASSUNG UND RECHT IN UBERSEE / LAW AND POLITICS IN 
AFRICA, ASIA AND LATIN AMERICA 304 (2010). 


. Ahmed Al-Suwaidi, Developments of the Legal Systems of the Gulf Arab 


States, 8 ARAB LAW QUARTERLY 289 (1993). 


Eric Daenecke, Constitutional Law in Iran, 49 AMERICAN BAR ASSOCIATION 
JOURNAL 568 (1963). 


S. P. Sathe, Crisis of Indian Legal System, 18 ECONOMIC AND POLITICAL 
WEEKLY 1388 (1983). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 139 


24.David Bradley, Comparative Family Law and the Political Process: 
Regulation of Sexual Morality in Finland, 26 JOURNAL OF LAW AND SOCIETY 
175 (1999). 


25.Catherine Valcke, Comparative History and the Internal View of French, 
German, and English Private Law, 19 CANADIAN JOURNAL OF LAW & 
JURISPRUDENCE 133 (2006). 


26.Susan Kiefel, Comparative Analysis in Judicial Decision-Making: The 
Australian Experience, 75 RABELS ZEITSCHRIFT FUR AUSLANDISCHES UND 
INTERNATIONALES PRIVATRECHT / THE RABEL JOURNAL OF COMPARATIVE AND 
INTERNATIONAL PRIVATE LAW 354 (2011). 


27.Hungdah Chiu, China’s New Legal System, 79 CURRENT HISTORY 29 
(1980). 


28.David Altman, Collegiate Executives and Direct Democracy in 
Switzerland and Uruguay: Similar Institutions, Opposite Political Goals, 
Distinct Results, 14 Swiss POLITICAL SCIENCE REVIEW 483 (2008). 


29.Henry R. Zheng, China’s New Civil Law, 34 THE AMERICAN JOURNAL OF 
COMPARATIVE LAW 669 (1986). 


30. William C. Kirby, China Unincorporated: Company Law and 
Business Enterprise in Twentieth- Century China, 54 THE JOURNAL OF 
ASIAN STUDIES 43 (1995). 


31. John M. Gandy, Canada’s Juvenile Justice System: Proposed New 
Legislation, 16 THE BRITISH JOURNAL OF CRIMINOLOGY 68 (1976). 


32.Thomas A. Cromwell, Canada: Changing Priorities, 20 THE JUSTICE 
SYSTEM JOURNAL 151 (1999). 


33.Irvin D. S. Winsboro & William B. Mack, Blue Water, Brown Water, and 
Confederate Disloyalty: The Peculiar and Personal Naval Conflict in 
South Florida during the Civil War, 90 THE FLORIDA HISTORICAL 
QUARTERLY 34 (2011). 


34.Rosemary Hunter, Australian Legal Histories in Context, 21 LAW AND 
HISTORY REVIEW 607 (2003). 


35.T. R. Adam, Australian Developments of the Rule of Law, 2 PACIFIC 
HISTORICAL REVIEW 270 (1933). 


36.Ted Wright, Australia: A Need for Clarity, 20 THE JUSTICE SYSTEM 
JOURNAL 131 (1999). 


37.A. Claire Cutler, Artifice, Ideology and Paradox: The Public/Private 
Distinction in International Law, 4 REVIEW OF INTERNATIONAL POLITICAL 
ECONOMY 261 (1997). 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


38.Shameem Akhtar, An /nquiry into the Nature, Origin and Source of 
Islamic Law of Nations, 10 ISLAMIC STUDIES 23 (1971). 


39.Gareth Evans, An Australian Bill of Rights?, 45 THE AUSTRALIAN 
QUARTERLY 4 (1973). 


40. William Lucy, Abstraction and the Rule of Law, 29 OXFORD 
JOURNAL OF LEGAL STUDIES 481 (2009). 


41. Lawrence M. Friedman, American Legal History: Past and Present, 34 
JOURNAL OF LEGAL EDUCATION 563 (1984). 


42.Jan A. Ali, A Dual Legal System in Australia: The Formalization of 
<em>Shari’a</Em>, 7 DEMOCRACY AND SECURITY 354 (2011). 


43.Frederic Blockx, A Comparison of the American Model and French (- 
Inspired) Appellate Model, DUKE LAW MASTER OF JUDICIAL STUDIES THESES 
(2018), https://scholarship.law.duke.edu/mijs/5 


44.Michel Rosenfeld, /0 x 10, 10 INTERNATIONAL JOURNAL OF CONSTITUTIONAL 
LAW 799 (2012). 


45.Dagmar Schiek, Sex, Race and Disability. Refocusing EU Non- 
Discrimination Law, 2 DIGEST. JOURNAL OF DIVERSITY AND GENDER STUDIES 
51 (2015). 


46.Carl J. Friedrich, Rights, Liberties, Freedoms: A Reappraisal, 57 THE 
AMERICAN POLITICAL SCIENCE REVIEW 841 (1963). 


47.Nicolas F Diebold, Standards of Non-Discrimination in International 
Economic Law, 60 THE INTERNATIONAL AND COMPARATIVE LAW QUARTERLY 
831 (2011). 


48.Roscoe Pound, Sociology of Law and Sociological Jurisprudence, 5 THE 
UNIVERSITY OF TORONTO LAW JOURNAL 1 (1943). 


49.Jean Axelrad Cahan, The Concept of Property in Marx’s Theory of 
History: A Defense of the Autonomy of the Socioeconomic Base, 58 
SCIENCE & SOCIETY 392 (1994). 


50. Mordecai Roshwald, The Concept of Human Rights, 19 PHILOSOPHY 
AND PHENOMENOLOGICAL RESEARCH 354 (1959). 


51. Hans Kelsen, The Pure Theory of Law and Analytical Jurisprudence, 55 
HARVARD LAW REVIEW 44 (1941). 


52.N. E.H. Hull, The Romantic Realist: Art, Literature and the Enduring 
Legacy of Karl Llewellyn’s “Jurisprudence,” 40 THE AMERICAN JOURNAL OF 
LEGAL History 115 (1996). 


53.David Gauthier, The Social Contract as Ideology, 6 PHILOSOPHY & PUBLIC 
AFFAIRS 130 (1977). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 141 


54.Cristobal Orrego, H.L.A. Hart’s Understanding of Classical Natural Law 
Theory, 24 OXFORD JOURNAL OF LEGAL STUDIES 287 (2004). 


55.Prakash Sarangi, Notion of “State” in John Rawls’ Theory of Justice, 52 
THE INDIAN JOURNAL OF POLITICAL SCIENCE 195 (1991). 


56.Alan Gewirth, Practical Philosophy, Civil Liberties, and Poverty, 67 THE 
MONIST 549 (1984). 


57.Sebastian Lewis, Precedent and the Rule of Law, 41 OXFORD JOURNAL OF 
LEGAL STUDIES 873 (2021). 


58.L. L. Fuller, American Legal Realism, 76 PROCEEDINGS OF THE AMERICAN 
PHILOSOPHICAL SOCIETY 191 (1936). 


59.John Dewey, Austin’s Theory of Sovereignty, 9 POLITICAL SCIENCE 
QUARTERLY 31 (1894). 


60. Janice J. Tokar, Administrative Law: Locus Standi in Judicial 
Review Proceedings, 14 MAN. L.J. 209 (1984). 


Blog Sources 
1. What is the Civil Law? | LSU Law - Civil Law Online, 


https://law.lsu.edu/clo/civil-law-online/what-is-the-civil-law/ (last 
visited Jul 11, 2023). 


2. Edyta Juda, What Is the Difference Between Common Law and Civil 
Law?, WU-LAW (Jan. 28, 2014), 


https://onlinelaw.wustl.edu/blog/common-law-vs-civil-law/ (last 
visited Jul 11, 2023). 


3. Steve Allen, The German Civil Code and the Development of Private Law 
in Germany | Oxford University Comparative Law Forum, (Jul. 27, 2017), 
https://ouclf.law.ox.ac.uk/the-german-civil-code-and-the- 


development-of-private-law-in-germany/ (last visited Jul 11, 2023). 


4. PARLIAMENTARY SOVEREIGNTY - Legal Vidhiya, (Apr. 18, 2023), 
https://legalvidhiya.com/parliamentary-sovereignty/ (last visited Jul 11, 
2023). 


5. Interns, Minerva Mills v. Union of India, INDIAN LEGAL SOLUTION (Apr. 14, 
2023), https://indianlegalsolution.com/minerva-mills-v-union-of- 
india/ (last visited Jul 11, 2023). 


6. Anand Nandan, Parliamentary Supermacy and Judicial Review: Indian 
Perspective, THE TIMES OF INDIA, 
https://timesofindia.indiatimes.com/blogs/les-avis/parliamentary- 


supermacy-and-judicial-review-indian-perspective/ (last visited Jul 11, 
2023). 


142 JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


7. Chitranjali Negi Advocate, Japan: An Overview of Constitution & Judicial 
System, (2020), https://papers.ssrn.com/abstract=3661762 (last 
visited Jul 11, 2023). 


8. UKCLA, Carwyn Jones: Is Dicey Dicey?, UK CONSTITUTIONAL LAW 
ASSOCIATION (Jan. 18, 2021), 
https://ukconstitutionallaw.org/2021/01/18/carwyn-jones-is-dicey- 
dicey/ (last visited Jul 11, 2023). 


9. The Oxford Handbook of the Indian Constitution, CPR, 
https://cprindia.org/books/the-oxford-handbook-of-the-indian- 


constitution/ (last visited Jul 20, 2023). 
Web Sources 
1. Unlocking the Law - Book Series - Routledge & CRC Press, 


https://www.routledge.com/Unlocking-the-Law/book-series/UTL (last 
visited Jul 11, 2023). 


2. Laurence D. Houlgate, What Is Legal Intervention in the Family? Family 
Law and Family Privacy, 17 LAW AND PHILOSOPHY 141 (1998). 


3. bloomsbury.com, What Js a Family Justice System For?, BLOOMSBURY, 
https://www.bloomsbury.com/uk/what-is-a-family-justice-system- 
for-9781509950973/ (last visited Jul 11, 2023). 


4. Theories of the Common Law of Torts (Stanford Encyclopedia of 
Philosophy), https://plato.stanford.edu/entries/tort-theories/ (last 
visited Jul 11, 2023). 


5. The United Arab Emirates: Statehood and Nation-Building in a 
Traditional Society on JSTOR, https://www.jstor.org/stable/4330153 
(last visited Jul 12, 2023). 


6. The Position of Shari’a within the UAE Constitution and the Federal 
Supreme Court’s Application of the Constitutional Clause concerning 


Shari’a on JSTOR, https://www.jstor.org/stable/3381877 (last visited Jul 
12, 2023). 


7. The Oxford Handbook of Portuguese Politics | Anténio Costa Pinto | 
Books, 
http://www.antoniocostapinto.eu/default.aspx?lang=en&url=books.ht 
m&id=45& (last visited Jul 12, 2023). 


8. The Political and Legal Status of Kuwait on JSTOR, 
https://www.jstor.org/stable/756163 (last visited Jul 12, 2023). 


9. The Oxford Handbook of Danish Politics ebook by, RAKUTEN KOBO, 
https://www.kobo.com/us/en/ebook/the-oxford-handbook-of-danish- 
politics (last visited Jul 11, 2023). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 143 


10. 


il. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


The Models of Parliamentary Sovereignty - University of Bristol Law 
School Blog, https://legalresearch.blogs.bris.ac.uk/2017/12/the-models- 
of-parliamentary-sovereignty/ (last visited Jul 11, 2023). 


The justice system and the constitution, COURTS AND TRIBUNALS 
JUDICIARY, https://www.judiciary.uk/about-the-judiciary/our-justice- 


system/jud-acc-ind/justice-sys-and-constitution/ (last visited Jul 12, 
2023). 


Kathryn Taylor, The Japanese Judicial System: Introduction and 
Contemporary Issues, MELBOURNE LAW SCHOOL (2021), 
https://law.unimelb.edu.au/centres/alc/research/publications/alc- 
briefing-paper-series/the-japanese-judicial-system-introduction-and- 
contemporary-issues (last visited Jul 11, 2023). 


The Japanese Judicial System, 
https://japan.kantei.go.jp/judiciary/O620system.html (last visited Jul 
11, 2023). 


The Italian legal system, CANESTRINILEX, 
https://canestrinilex.com/en/readings/the-italian-legal-system (last 
visited Jul 11, 2023). 


Department of Justice Government of Canada, The French Revolution 
and the Organization of Justice - Introduction, (2005), 
https://www.justice.gc.ca/eng/rp-pr/csj-sjc/ilp-pji/rev1/index.html 


(last visited Jul 11, 2023). 


The French legal system in a nutshell, https://about- 
france.com/french-legal-system.htm (last visited Jul 11, 2023). 


The Development of the UAE Legal System and Unification with the 


Judicial System on JSTOR, https://www.jstor.org/stable/3381593 (last 
visited Jul 12, 2023). 


Ruth Levush, The Constitutional Council and Judicial Review in France | 
In Custodia Legis, THE LIBRARY OF CONGRESS (2020), 
blogs.loc.gov/law/2020/11/the-constitutional-council-and-judicial- 


review-in-france (last visited Jul 11, 2023). 


The Constitution, https://www.riksdagen.se/en/how-the-riksdag- 
works/democracy/the-constitution/ (last visited Jul 11, 2023). 


20.Regeringen och Regeringskansliet, The Constitution, REGERINGSKANSLIET 


el, 


(2015), https://www.government.se/how-sweden-is-governed/the- 
constitution/ (last visited Jul 11, 2023). 


Unknown, The Boundaries of Public Law, MELBOURNE LAW SCHOOL (2018), 
https://law.unimelb.edu.au/news/archive/the-boundaries-of-public- 
law (last visited Jul 9, 2023). 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


22.The Basic Structure Judgment - Kesavananda Bharati Judgment - 
Home, https://judgments.ecourts.gov.in/KBJ/?p=home/intro (last 
visited Jul 11, 2023). 


23.Switzerland, LIBRARY OF CONGRESS, WASHINGTON, D.C. 20540 USA, 
https://www.loc.gov/item/guide-to-law-online/switzerland/ (last 
visited Jul 11, 2023). 


24.Swiss Constitution, https://www.parlament.ch/en/%C3%BCber-das- 
parlament/how-does-the-swiss-parliament-work/Rules-governing- 


parliamentary-procedures/federal-constitution (last visited Jul 11, 
2023). 


25.Sweden: Legal Response to Covid-19, OXFORD CONSTITUTIONS, 
https://oxcon.ouplaw.com/display/10.1093/law-occi19/law-occ19-e12 
(last visited Jul 11, 2023). 


26.Supervision on Public Service Performance by Private Providers the 


Relevance of EU Law on JSTOR, https://www.jstor.org/stable/26695062 
(last visited Jul 12, 2023). 


27. Study Law in Switzerland 2023, HTTPS://WWW.LAWSTUDIES.COM, 


https://www.lawstudies.com/countries/switzerland (last visited Jul 11, 
2023). 


28.stare decisis | Wex | US Law | LII / Legal Information Institute, 


https://www.law.cornell.edu/wex/stare_decisis (last visited Jul 11, 
2023). 


29.stare decisis, LII / LEGAL INFORMATION INSTITUTE, 


https://www.law.cornell.edu/wex/stare_decisis (last visited Jul 11, 
2023). 


30. Spanish School of International Law (c. 16th and 17th Centuries), 
OBO, https://www.oxfordbibliographies.com/display/document/obo- 
9780199796953/obo-9780199796953-0082.xml (last visited Jul 12, 
2023). 


31. Spain | Faculty of Law, https://www.law.ox.ac.uk/spain/spain (last 
visited Jul 12, 2023). 


32.Som Raj Soma Petitioner v. State Of Punjab | Punjab & Haryana High 
Court | Judgment | Law | CaseMine, 


https://www.casemine.com/judgement/in/58117f5f2713e179479192db 
(last visited Jul 11, 2023). 


33.Social Policy in Denmark, OBO, 
https://www.oxfordbibliographies.com/display/document/obo- 
9780195389678/ob0-9780195389678-0314.xml (last visited Jul 11, 
2023). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 145 


34.Valerie J. Pelton, Rule of Law in the U.A.E.: The Peaceful Path to 
Nation-Building in Abu Dhabi and the U.A.E. Through Global Best 
Practices, 51 THE INTERNATIONAL LAWYER 87 (2018). 


35.S.P Sampath Kumar v. Union Of India And Others, Supreme Court Of 
India, Judgment, Law, casemine.com, HTTPS://WWW.CASEMINE.COM, 
https://www.casemine.com/judgement/in/5609ac23e4b014971140e222 
(last visited Jul 11, 2023). 


36.Romano - Germanic Law Brochure | Fondation pour le droit continental 
Fondation pour le droit continental, https://www.fondation- 


droitcontinental.org/en/our_action/civil-law-brochure-2/ (last visited 
Jul 11, 2023). 


37.Loren Turner, Research Guides: Sweden: Legislation, 
https://libguides.law.umn.edu/c.php?g=201126 &p=1322691 (last visited 


Jul 11, 2023). 


38.Loren Turner, Research Guides: Germany: Codes/Statutes, 
https://libguides.law.umn.edu/c.php?g=125785&p=823421 (last visited 
Jul 11, 2023). 


39.Harvard Law School Library Research Services, Research Guides: 
German Law Research: German Law Research: Introduction, 
https://guides.library.harvard.edu/c.php?g=310823&p=2072941 (last 
visited Jul 11, 2023). 


40. Dylan Dunn, Research Guides : Japanese Legal Research: 
Introduction & Legal System, https://gquides.law.fsu.edu/japan/intro 
(last visited Jul 11, 2023). 


41. United Nations High Commissioner for Refugees, Refworld / 
Constitution of Italy, REFWORLD, 


https://www.refworld.org/docid/3ae6b59cc.html (last visited Jul 11, 
2023). 


42.Kate Matthews, Oxford LibGuides: United Kingdom Law: Legal System, 


https://libguides.bodleian.ox.ac.uk/law-uklaw/legalsystem (last visited 
Jul 12, 2023). 

43.Elizabeth Wells, Oxford LibGuides: Spain : Legal Resources: Codes & 
Legislation, https://libguides.bodleian.ox.ac.uk/law-spain/codes- 
legislation (last visited Jul 12, 2023). 

44.Elizabeth Wells, Oxford LibGuides: Legal History: England & Common 


Law Tradition: Journals, https://libguides.bodleian.ox.ac.uk/law- 
histcom/journals (last visited Jul 12, 2023). 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


45.Elizabeth Wells, Oxford LibGuides: Italy : Legal Resources: Home, 
https://libguides.bodleian.ox.ac.uk/law-italy/home (last visited Jul 11, 
2023). 


46.Elizabeth Wells, Oxford LibGuides: European & Scandinavian/Nordic 
Countries: Legal Resources: Netherlands - Norway - Poland, 


https://libguides.bodleian.ox.ac.uk/law-europe/np (last visited Jul 12, 
2023). 


47.Elizabeth Wells, Oxford LibGuides: European & Scandinavian/Nordic 
Countries: Legal Resources: Denmark - Estonia - Finland, 


https://libguides.bodleian.ox.ac.uk/law-europe/def (last visited Jul 12, 
2023). 


48.kodeks, One Minute Guide to Danish Law, NORDIA LAw (2020), 


https://nordialaw.com/one-minute-guide-to-danish-law/ (last visited 
Jul 11, 2023). 


49.NDU, https://www.ndu.edu.lb/courseDescription.aspx?courseld=11101 
(last visited Jul 11, 2023). 


50. Norway: Legal Response to Covid-19, OXFORD CONSTITUTIONS, 
https://oxcon.ouplaw.com/display/10.1093/law-occ19/law-occl9-e3 
(last visited Jul 12, 2023). 


51. Minerva Mills v. Union of India - Indian Legal Solution, 
https://indianlegalsolution.com/minerva-mills-v-union-of-india/ (last 
visited Jul 11, 2023). 


52. National Labour Law Profile: Federal Republic of Germany, (2011), 
http://www.ilo.org/ifpdial/information-resources/national-labour-law- 
profiles/WCMS_158899/lang--en/index.htm (last visited Jul 11, 2023). 


53.Marbury v. Madison Case Summary: What You Need to Know, 
https://supreme.findlaw.com/supreme-court-insights/marbury-v-- 
madison-case-summary--what-you-need-to-know.html (last visited 
Jul 11, 2023). 


54. Litigation and enforcement in Switzerland: overview, PRACTICAL LAw, 
http://uk.practicallaw.thomsonreuters.com/1-502- 


1695?transitionType=Default&contextData=(sc.Default)&firstPage=tru 
e (last visited Jul 11, 2023). 


55.Legal systems in Spain: overview, PRACTICAL LAw, 
http://uk.practicallaw.thomsonreuters.com/7-634- 
0207?transitionType=Default&contextData=(sc.Default)&firstPage=tr 
ue (last visited Jul 12, 2023). 


56.Legal Systems in Italy: Overview, PRACTICAL LAw, 
http://uk.practicallaw.thomsonreuters.com/w-O007- 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 


7826?transitionType=Default&contextData=(sc.Default)&firstPage=tr 
ue (last visited Jul 11, 2023). 


57.Legal Systems in Germany: Overview, PRACTICAL LAw, 
http://uk.practicallaw.thomsonreuters.com/w-007- 
7132?transitionType=Default&contextData=(sc.Default)&firstPage=tru 
e (last visited Jul 11, 2023). 


58.legal systems, LII / LEGAL INFORMATION INSTITUTE, 
https://www.law.cornell.edu/wex/legal_systems (last visited Jul 11, 
2023). 


59.Legal Aspects of Doing Business in Kuwait on JSTOR, 
https://www.jstor.org/stable/3381774 (last visited Jul 12, 2023). 


60. Law and the American State on JSTOR, 
https://www.jstor.org/stable/29737738 (last visited Jul 12, 2023). 


61. L. Chandra Kumar vs Union Of India And Others on 18 March, 1997, 
https://indiankanoon.org/doc/1152518/ (last visited Jul 11, 2023). 


62.King Henry II, first Plantaganet King of England, https://www.historic- 


uk.com/HistoryUK/HistoryofEngland/King-Henry-Il-of-England/ (last 
visited Jul 11, 2023). 


63.L. Chandra Kumar vs Union Of India And Others on 18 March, 1997, 
https://indiankanoon.org/doc/1152518/ (last visited Jul 11, 2023). 


64. Judicial System in Japan | R#I/AT - Courts in Japan, 
https://www.courts.go.jp/english/judicial_sys/index.html (last visited 
Jul 11, 2023). 


65. Judicial Systems in the Near and Middle East: Evolutionary Development 
and Islamic Revival on JSTOR, https://www.jstor.org/stable/4326562 
(last visited Jul 12, 2023). 


66.Japan in Comparative Law, 
https://www.mpipriv.de/977203/rechtsvergleichung-mit-japan (last 
visited Jul 11, 2023). 


67. Jackson v Attorney-General - Erskine May - UK Parliament, 
https://erskinemay.parliament.uk/section/5058/jackson-v- 
attorneygeneral (last visited Jul 11, 2023). 


68.International Law, MINISTRY OF FOREIGN AFFAIRS OF JAPAN, 
https://www.mofa.go.jp/policy/inter_law/law/index.html (last visited 
Jul 11, 2023). 


69.House of Lords - United Kingdom Internal Market Bill - Select 
Committee on the Constitution, 


147 


JURISPRUDENTIAL ASPECTS OF PRIVATE AND PUBLIC LAW 


https://publications.parliament.uk/pa/]d5801/ldselect/Idconst/151/15110. 
htm (last visited Jul 11, 2023). 


70.House of Lords - United Kingdom Internal Market Bill - Select 
Committee on the Constitution, 
https://publications.parliament.uk/pa/ld5801/ldselect/Idconst/151/15110. 
htm (last visited Jul 11, 2023). 


71. House of Lords - United Kingdom Internal Market Bill - Select 
Committee on the Constitution, 
https://publications.parliament.uk/pa/ld5801/ldselect/Idconst/151/15110. 
htm (last visited Jul 11, 2023). 


72. German Law and the German Legal System | How To Germany, (2022), 
https://howtogermany.com/bureaucracy/german-law-and-the- 


german-legal-system/ (last visited Jul 11, 2023). 


73.David Isom, Guides: German Legal Research Guide: Introduction, 
https://quides.ll.georgetown.edu/germanlegalresearch/introduction 
(last visited Jul 11, 2023). 


74. France: Legal Response to Covid-19, OXFORD CONSTITUTIONS, 
https://oxcon.ouplaw.com/display/10.1093/law-occ19/law-occ19-e9 
(last visited Jul 11, 2023). 


75. Finland: Legal Response to Covid-19, OXFORD CONSTITUTIONS, 
https://oxcon.ouplaw.com/display/10.1093/law-occl9/law-occl9-e32 
(last visited Jul 12, 2023). 


76.Doctor of Civil Law by Diploma of the University of Oxford, 
http://www.royalcourt.no/tale.html?tid=28471&sek=28409 (last 
visited Jul 12, 2023). 


77. Constitutional history of Germany, CONSTITUTIONNET, 
https://constitutionnet.org/country/germany (last visited Jul 11, 2023). 


78. Constitutional Court of Portugal (Tribunal Constitucional), OXFORD 
CONSTITUTIONS, https://oxcon.ouplaw.com/display/10.1093/law- 
mpeccol/law-mpeccol-e821 (last visited Jul 12, 2023). 


79.Global Affairs Canada, An Overview of the Criminal Law System in 
Japan, TRAVEL.GC.CA (2012), 
https://travel.gc.ca/travelling/advisories/japan/criminal-law-system 
(last visited Jul 11, 2023). 


80. Arbitration under Kuwaiti Law on JSTOR, 
https://www.jstor.org/stable/3381442 (last visited Jul 12, 2023). 


81. Black’s Law Dictionary, 
https://legal.thomsonreuters.com/en/products/law-books/blacks-law- 
dictionary (last visited Jul 9, 2023). 


COMPARATIVE PERSPECTIVES ON PUBLIC AND PRIVATE LAWS - A STUDENT HANDBOOK 


82.A Summary of the Legal and Judicial System in the State of Kuwait on 
JSTOR, https://www.jstor.org/stable/3381378 (last visited Jul 12, 
2023). 


83.11.3 Types of Legal Systems around the World - Introduction to Political 
Science | OpenStax, https://openstax.org/books/introduction-political- 


science/pages/11-3-types-of-legal-systems-around-the-world (last 
visited Jul 11, 2023). 


84.Equality, non-discrimination and racism, EUROPEAN UNION AGENCY FOR 


FUNDAMENTAL RIGHTS (2022), http://fra.europa.eu/en/themes/equality- 


non-discrimination-and-racism (last visited Jul 20, 2023). 


85.Part IVA Archives, CONSTITUTION OF INDIA, 


https://www.constitutionofindia.net/parts/part-iva/ (last visited Jul 
20, 2023). 


86. Right to Privacy, OXFORD CONSTITUTIONS, 
https://oxcon.ouplaw.com/display/10.1093/law:mpeccol/law-mpeccol- 
e156 (last visited Jul 20, 2023) 


GRASP - EDUCATE - EVOLVe 
LE S ( 


[m] digs. “sestee Stet [m] | \ | $91-6-3 
[a] "ESS, SE aSeanese ® “te g 


798196°439163 


